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IN THE HIGH COURT OF JUSTICE             CO/1641/2021 
QUEEN’S BENCH DIVISION 
ADMINISTRATIVE COURT 
 
BETWEEN: 
 

THE QUEEN 
on the application of 

THE POLICE SUPERINTENDENTS’ ASSOCIATION 
Claimant 

-and- 
 

HER MAJESTY’S TREASURY 
Defendant 

-and- 
 

THE SECRETARY OF STATE FOR THE HOME DEPARTMENT 
Interested Party 

 
 
 

THIRD WITNESS STATEMENT OF ELEANOR TACK 
 

 

I, ELEANOR TACK, of Her Majesty’s Treasury, 1 Horse Guards Road, London, SW1A 

2HQ, WILL SAY: 

 

1. I make this witness statement to provide factual evidence in response to factual points raised 

for the first time in the Claimant’s skeleton argument, filed and served on 1 November 2021. 

 

2. There is now shown to me a bundle of documents, paginated and marked “ET3”. References 

to that bundle of exhibits take the form [ET3/page].  
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3. Save where otherwise stated, defined terms have the same meaning as in my first witness 

statement. 

 

4. This witness statement contains the following sections: 

a. The Decision-Maker and Collective Agreement 

i. Why further material is required 

ii. The Decision-Maker 

iii. The CST’s consideration of the Consultation Document and the First 

EIA 

iv. The CST’s consideration of consultation responses and the Second EIA 

v. Time allowed for consideration 

b. The alleged error of fact 

c. Data on numbers adversely affected 

d. Timing of planned publication of the Bill 

 

The Decision-Maker and Collective Agreement 

Why further material is required 

5. There has been correspondence between the parties on the issue of the identity of the 

relevant decision-maker in this case. On 11 October 2021, the Claimant’s solicitors asked 

the Defendant’s solicitors the identity of the decision-maker and sought confirmation that it 

was the CST as indicated in the Ministerial Submissions of 28 January 2020 and 17 April 

2020. On 13 October 2021, the Defendant’s solicitors responded and explained: “The Chief 

Secretary to the Treasury (CST) is the Minister leading on public service pensions. The 

consultation, including the response, was by collective agreement and write-around across 

government…”. I confirm that this is accurate, although “write-around” is a typo and should 

be “write-round”. 

 

6. In this section of my statement, I will explain this in further detail, making reference to some 

new material. I did not refer to this in my earlier statements because the Claimant’s skeleton 

argument was the first time the Claimant had (i) raised an argument about the identity of the 

decision-maker; (ii) sought to argue that the Defendant had failed to provide a record of the 

decision-maker taking the decision following the consultation; and (iii) sought to argue that 
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the CST had failed to take into account particular documents, including consultees’ 

responses and the EIAs. I had not anticipated that this point would be taken, and therefore 

that I would need to exhibit further documents, given that the CST had signed the Foreword 

to both the Consultation Document and the Consultation Response (which contains the 

decision under challenge). Also, both documents state that they are “Presented to 

Parliament by the Chief Secretary to the Treasury by Command of Her Majesty”. This 

should have indicated that: (a) the CST had read and approved both of the documents; (b) 

the CST had also been appraised of consultee responses, since they are summarised in the 

Consultation Response which he signed and presented; (c) the challenged decision was the 

CST’s decision, following the consultation, in the Consultation Response; and (d) the CST 

had taken the accompanying EIAs, which were published alongside the Consultation 

Document and Consultation Response, into account in taking his decision. However, as 

these matters are now challenged for the first time, I am providing some further material in 

order to answer that challenge. 

 

The Decision-Maker 

 

7. The CST is the minister leading on public service pensions. This means that the CST is the 

key decision-maker in relation to public service pensions, and it is the CST who decides on 

policy proposals. This includes the decision under challenge. However, the decision was 

subject to collective agreement. This means that Cabinet or the relevant Cabinet committee 

must agree to the decision. I exhibit at [ET3/1-9] extracts from the Cabinet Manual. It 

explains at [4.17] that collective agreement is required if the subject matter of the given 

issue affects more than one department, as public service pensions policy does. 

 
8. I exhibit at [ET3/10-12] an extract from the Ministerial Code. Paragraph 2.3 states that 

“[d]ecisions reached by the Cabinet or Ministerial Committees are binding on all members 

of the Government. They are, however, normally announced and explained as the decision 

of the Minister concerned.” It is therefore accurate to say that the decision under challenge 

was a decision of the CST, even though it was subject to collective agreement. 

 
9. The collective agreement process in this case was done by ‘write-round’, which means it is 

done by communication in writing. 
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The CST’s consideration of the Consultation Document the First EIA 

10. I exhibit at [ET3/13-14] an email chain dating from 12 June 2020 to 15 June 2020 between 

HM Treasury officials. The email of 12 June 2020 provided the CST with a number of 

documents including a Ministerial Submission of the same date and a draft of the 

Consultation Document. The email requested, inter alia, that the CST “agrees the proposed 

approach to the consultation” (the next stage of which was to seek collective agreement to 

proceed with the consultation). Clearance from the CST was requested by 16 June 2020. 

The email also requested that the CST “notes the summary of the equalities impacts of this 

consultation” which is contained in the Ministerial Submission in Annex B. That summary 

noted that “only those with service before 1 April 2012 were subject to the discrimination 

identified by the court. Excluding those who joined later may lead to indirect age 

discrimination as they are likely to be younger (and potentially race/gender 

discrimination.” It also noted that, in McCloud, “the race discrimination and equal pay 

claims arose as a result of the fact the [sic] diversity of the judiciary and fire brigade had 

improved in recent years, so those younger members (who did not benefit from transitional 

protection) were more likely to be ethnic minorities or women”.     

 

11. The email of 15 June 2020, in the same email chain, records the CST’s response. It records 

that “CST agreed with the proposed approach to the consultation”. It also records that the 

CST “also noted the equalities impact”. 

 
12. I exhibit at [ET3/15-16] an email chain dating from 7 July 2020 to 9 July 2020 between HM 

Treasury officials. The email of 7 July 2020 provided the CST with a number of documents, 

including a Ministerial Submission of the same date, a draft of the First EIA and the final 

version of the Consultation Document. Clearance from the CST was requested by 9 July 

2020. 

 
13. The email of 9 July 2020, in the same email chain, records the CST’s response. It records 

that “CST’s happy with everything set out and agrees to all [recommendations]”. It also 

records “On Equalities Impact assessment: Noted all impacts and content to proceed”. 
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The CST’s consideration of consultation responses and the Second EIA 

14. The CST largely considered consultees’ responses by considering the draft Consultation 

Response, which contained an analysis of those responses (although analysis was also 

provided in the submission of 10 December 2020, which I cover below). I note that the 

Claimant states at [36] of its skeleton argument that “Whilst it is not disputed that both a 

lengthy Consultation Response and EIA2 were drafted by junior officials, what is lacking is 

any evidence that the decision-maker considered the consultees’ responses at all”. Analysis 

of consultation responses always takes place at an official level. It is usual practice that the 

relevant decision-maker would review a summary analysis of consultation responses rather 

than the consultation responses themselves. To do otherwise would be simply unworkable, 

particularly in this case where over 3,000 responses were received to the consultation. 

  

15. The CST considered two drafts of the Consultation Response. The first was provided to him 

on 10 December 2020 attached to the email which I exhibited to my second witness 

statement at [ET2/42]. This submission references consultation responses and analysis in 

several places, and specifically refers to equalities issues raised by respondents. It states 

“[w]e received several responses expressing that this approach still discriminates against 

younger members, who will not have reached retirement age by 1 April 2022, and will be 

required to continue in service under different terms, with different pension ages. We will 

directly address this in the consultation response, and the future arrangements will be 

covered in the EIA. We do not believe that the plans constitute discrimination”. 

 
16. The email of 10 December 2020 recommended that the CST “writes round on the 

consultation response, noting the foreword which will be in his name”. It also recommended 

that the CST “notes the updated summary of the equalities impacts, considering views raised 

in response to the consultation” referring to the summary in the Ministerial Submission of 

10 December 2020 which was exhibited to my second statement at [ET2/18]. 

 
17. The email of 16 December 2020, which I exhibited at [ET2/41], recorded that “CST agreed 

with all the recommendations and is content to issue the WR. He also noted the updated 

equalities impacts”. 
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18. Following the CST’s agreement, the CST’s decision was subject to collective agreement 

through a write-round process. This resulted in the CST’s policy decision being agreed (see 

[ET2/50]). 

 

19. I exhibit at [ET3/17-18] an email chain starting on 21 January 2021 and ending on 25 

January 2021 between HM Treasury officials. The 21 January 2021 email shows the CST 

was provided with a number of documents, which included a Ministerial Submission of 21 

January 2021, the latest version of the draft Consultation Response and the Second EIA. 

The email recommended that the CST “agrees to the publication of the final Consultation 

Response, noting that there have been minor changes to the document during the write-

round process”. It also recommended that the CST “notes the analysis of the equalities 

impacts of this consultation”.  

 

20. The email of 25 January 2021 in the same chain confirmed that the CST “agreed to the 

publication of the final consultation response” and recorded that the CST “noted the 

accompanying equality impact assessment”. 

 
21. On 4 February 2021, the day he laid in Parliament the Consultation Response, the CST made 

a Parliamentary statement which I exhibit at [ET3/19-21]. This is evidence of the CST’s 

role and engagement in the process leading to the decision under challenge. 

 
Time allowed for consideration 

22. As can be seen from the above, the Claimant is incorrect to state at [36] of its skeleton 

argument that “the decision-maker unlawfully failed to allow sufficient, if any, time properly 

to consider responses to the Consultation before making the Decision”. For ease of 

reference, the timeline is as follows: 

a. The window for consultation responses closed on 11 October 2020. 

b. Officials began analysing consultees’ responses during the consultation window 

and a summary analysis was produced by early November 2020 (see my first 

statement at [144] to [147] for a description of the process). 

c. The CST was provided with a first version of the Consultation Response on 10 

December 2020, clearance was requested by 14 December 2020, and 

confirmation of the CST’s agreement is recorded in an email of 16 December 

2020. 
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d. The CST was provided with a second version of the Consultation Response and 

with the Second EIA on 21 January 2021. Clearance from CST was requested 

by 26 January 2021. Confirmation of agreement is recorded in the email of 25 

January 2021. 

 

23. This timeline shows that appropriate time was set aside at each key stage for the CST 

to consider the relevant documents in their current form and to give his clearance. 

The alleged error of fact 

24. At paragraphs 46a and 46d of its skeleton argument, the Claimant has raised for the 

first time the argument that a mistake of fact was made because none of the Ministerial 

Submissions informed the CST that the 1987 Scheme did not have an NPA.  

 

25. First, although the Ministerial Submissions did not refer to the fact that the 1987 

Scheme did not have an NPA, the Consultation Response, which the CST signed and 

laid before Parliament, addressed specific issues raised by police about retirement ages 

arising from that fact. See, for example, [3.46] which records that “[s]ome respondents 

have pointed out that, due to the service length-based specifics of some schemes 

(namely older police and firefighters schemes), they expected to retire at a particular 

point in time, when their legacy scheme benefits would be most valuable to them. […] 

If the point at which they were expecting, and want, to access their legacy benefits – 

because they have reached their expected service length – is a point at which they have 

yet to reach the MPA of the reformed scheme, accessing their legacy benefits will mean 

that they will become a deferred member of the reformed schemes.” See also at [3.8] 

the response from a member of the Police Pension Scheme which is concerned with the 

implications of retirement after 30 years’ service. 

 
26. Second, the reason why Ministerial Submissions did not refer to the fact that the 1987 

Scheme did not have an NPA was that the CST was not provided with this level of 

granular detail about the particular features of each of the public service pension 

schemes the reform of which was the subject of the Consultation. It would not have 

been reasonable or proportionate to have done so in the circumstances of the assessment 

which the CST was required to make. As I explained at [13] of my second witness 

statement, HM Treasury is responsible for public service pensions policy across 
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Whitehall, and the CST was considering policy development from a cross-scheme 

perspective. The CST’s assessment was therefore required across all schemes and for 

the membership of public service pension schemes as a whole. There are a large number 

of complex, scheme-specific idiosyncrasies across the public service pension schemes 

(of which those relating to the 1987 Scheme for police are only a very small part) with 

which it would not have been proportionate or efficient for the CST to engage when 

considering the relevant Ministerial Submissions. 

 

Data on numbers adversely affected 

27. At [23] and [39c], the Claimant argues that the Defendant ought to have acquired more 

accurate data, by which I understand the Claimant to mean more granular data, for the 

purposes of its EIAs. The Claimant is referring to data as to the number of members of 

police legacy pension schemes who would be adversely affected by being moved to the 2015 

Scheme on 1 April 2022, and particularly the proportion who were women.  

 

28. What the Claimant is suggesting is not practically feasible. If HM Treasury were to 

commission data with this level of granularity in relation to women adversely affected by 

reforms to the legacy police pension schemes, in order ensure fairness it would need to do 

so in relation to every subset of interest across all public service pension schemes based on 

each protected characteristic. Whilst this might be technically possible for some protected 

characteristics, it would be completely disproportionate, in terms of time and cost, for HM 

Treasury to have commissioned such data. 

 
29. Further, there is an optimal level of granularity at which HM Treasury should consider each 

public service legacy pension scheme specifically when it is taking policy decisions across 

public service pensions as a whole, in order to work with the requisite efficiency. There is 

also a level of detail which it is optimal for officials to present to the CST as decision-maker, 

which is of course far less than the amount of detail processed by the officials who have 

worked on the issue and prepared the relevant Ministerial Submissions. 

 
30. However, as I stated at [39] of my second witness statement, departments are carrying out 

EIAs in relation to the new regulations required to implement the general provisions in the 

Bill for the various public service pension schemes. In that context, it will of course be 
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appropriate and proportionate for the EIAs to look with a greater level of detail at the 

specific equalities impacts of pension reform for subsets of the particular workforce in 

question. Mitigations will be considered where impacts on protected characteristics are 

identified. However, as I emphasised at [39] of my second witness statement, the decision 

that legacy schemes will be closed from 31 March 2022 has now been taken and will not 

therefore be the subject of these further EIAs, and mitigations will not take the form of 

permitting members to remain in legacy schemes beyond 31 March 2022. 

 
31. The data which was used by HM Treasury for the EIAs was explained at [1.12] of the 

Second EIA, which stated: 

 
“Public service pension schemes hold data on sex and age - the key characteristics for 
pension calculations. This data is based on the public service pension schemes 2016 
actuarial valuation data and considers the active membership as at 31 March 2016. It 
was provided to the Government Actuary’s Department (GAD) by public service 
pension schemes covering the NHS (England and Wales), Teachers (England and 
Wales), Police (England and Wales), Fire (England), Civil Service (Great Britain) and 
Armed Forces (UK).” 
 

32. For the purposes of the EIAs, GAD produced summarised versions of this data, which are 

found in Annex B of the First EIA and Second EIA. (Data for the protected characteristics 

other than sex and age were not available for GAD to summarise.) The Second EIA stated 

at [1.12] that: 

 

“Public service pension schemes do not hold complete or up-to-date data on the other 
protected characteristics under the Equality Act 2010. This data is therefore not 
currently available for GAD to analyse. Whilst it was not feasible to acquire such data, 
it was also not necessary to do so given the close match with data for the public sector 
as a whole.” 
 

33. The 2016 data used for the EIAs was the appropriate data for HM Treasury to use to analyse 

impacts on sex and age because it was the most up to date data available at the time, and 

because it provided the level of detail required for the production of the EIAs, given that 

they looked at the impact of the relevant policies across public services as a whole. The 

Second EIA explained as follows at 2.88: 

“Members that will be moved to the reformed schemes from 1 April 2022 form a subset 
of the public service pension population referred to below as the ‘remedy cohort’ (i.e. 
those in service at the time of the reforms, and who will now be offered the choice of 
scheme benefits set out in the proposals for consultation, and who opt to accrue service 
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in the legacy scheme up to 1 April 2022, and will therefore move scheme from 1 April 
2022 under these proposals). Data on this specific subset of members is not readily 
available, therefore for the purpose of this analysis, it was considered reasonable to 
assume that the proportion of men and women in the ‘remedy cohort’ is broadly 
consistent with the proportion in public service pension schemes more widely.” 

 
34. The Second EIA also explained the use of other (APS/LFS) data for the other protected 

characteristics as follows at A.3: 

 
“Data for age and sex covers the public service pension population, for the other 
protected characteristics data for the whole of the public sector workforce has been 
used, regardless of whether they are enrolled in a pension scheme. This is because 
scheme specific data is not currently available for the Government Actuary’s 
Department (GAD) to provide a summary for other protected characteristics. The data 
for the two populations (public sector workforce and the active membership of the 
public service pension schemes) is broadly similar, and 89% of public sector employees 
were members of a workplace pension scheme in 2019. It is therefore reasonable to use 
the LFS and APS for the analysis of the other protected characteristics, rather than 
commissioning a data gathering exercise. “ 

 
35. Further limitations of utilising the data set which was used for the EIAs were set out in detail 

from A.27 to A.33 of the Second EIA. HM Treasury was alive to the benefits and limitations 

of the data set which they used and made an informed choice in the circumstances to use it. 

 

Timing of planned publication of the Bill 

36. The Claimant continues to rely on the fact that the deadline for publication of the Bill was 

originally intended to be simultaneous with publication of the Consultation Response (see 

skeleton argument at 15(e)). Obviously, this plan did not actually happen: the Consultation 

Response was published on 4 February 2021 whereas the Bill was not published until 19 

July 2021. This was because the initial timing estimates did not allow for many of the 

complexities to be dealt with which were identified during the consultation process. To give 

one example of this complexity, the consultation responses raised the issue of ill health 

retirements activated during the remedy period. After the Consultation, it was decided to 

provide for most features of the prospective remedy (ie the decision to close legacy schemes 

on 31 March 2022) in scheme regulations, not in Bill provisions, in light of consultation 

responses noting such complex points. This is further evidence that the outcome of the 

consultation was not pre-determined, since information gathered during the consultation 

was taken into account and had this effect. 



11 
 

STATEMENT OF TRUTH 

I believe that the facts stated in this witness statement are true. I understand that proceedings 

for contempt of court may be brought against anyone who makes, or causes to be made, a false 

statement in a document verified by a statement of truth without an honest belief in its truth. 

 

Signed: Eleanor Tack 

Name: Eleanor Tack 

Date: 05/11/2021 

 

 

 




