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WITNESS STATEMENT OF ELEANOR TACK 
 

 

 

I, ELEANOR TACK, of Her Majesty’s Treasury, 1 Horse Guards Road, London, SW1A 2HQ, 

WILL SAY: 

 

1. My current role is Deputy Director, Workforce, Pay and Pensions, Her Majesty’s Treasury 

(“HM Treasury”) (Civil Service grade SCS1). I have been in this position since 20 January 

2020. My key responsibility in this role is oversight of public sector pay and public service 

pensions policy.  
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2. Prior to this role, I was Head of Public Sector Pay at HM Treasury from August 2018. 

Before that, I was Finance, Strategy and Planning Lead (Prisons & Probations Portfolio) 

at the Ministry of Justice from August 2016 to August 2018. I have been in the civil service 

since October 2011, during which time I have also been Personal Independence Payment 

Senior Policy Adviser at the Department for Work & Pensions. 

 

3. I am authorised to make this witness statement. I make it in support of the Defendant’s 

and Interested Party’s defence of this judicial review. The matters set out in this statement 

are within my own knowledge, save where I state otherwise. This witness statement has 

been prepared through email exchanges and conferences with Government Legal 

Department solicitors and counsel. 

 

4. There is now shown to me a bundle of documents, paginated and marked “ET1”. 

References to that bundle of exhibits take the form [ET1/page]. References to 

documents in the Claimant’s permission bundle take the form [PB/tab/page]. 

 

5. This witness statement contains the following sections: 

 

a. The Legacy Police Pension Schemes 

b. The Hutton Report 

c. The Adoption of Transitional Protections 

d. Transitional Arrangements for Police Legacy Schemes 

e. Promises across the Public Sector 

f. Beneficiaries of Promises Made 

g. Public Service Pensions Act 2013 and 2015 Scheme for Police 

h. The judgment in McCloud  

i. Options for the Government in response to McCloud 

j. Consideration of the Promises made and Equalities Impacts 

k. The July 2020 Consultation 

l. The First EIA 

m. Take into account Consultees’ Responses 

n. Continuing consideration of the Promises made and Equalities Impacts 

o. The Consultation Response 

p. Notice periods in relation to the Decisions 
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q. The Second EIA 

r. The Public Service Pensions and Judicial Offices Bill 

s. The Third EIA 

t. Police Federation Note 

u. No Substantial Difference 

 

The Legacy Police Pension Schemes 

 

6. There are two relevant legacy police pension schemes. 

 

7. Officers who started their police service before 6th April 2006 (and who chose to join a 

pension scheme) joined the Police Pension Scheme 1987 (the “1987 Scheme”). The rules 

of the 1987 Scheme are contained in the Police Pensions Regulations 1987 (SI 1987/257).  

 

8. Those who started their police service on or after 6th April 2006 (and who chose to join a 

pension scheme) joined the New Police Pension Scheme 2006 (the “2006 Scheme”). The 

rules of the 2006 Scheme are to be found in the Police Pensions Regulations 2006 (SI 

2006/3415). 

 

Accrual 

 

9. Both legacy schemes are final salary schemes, under which members are entitled to a 

pension calculated as a proportion of their final pensionable pay. The proportion depends 

on their length of service.  

 
10. Under the 1987 Scheme, each year of pensionable service for the first 20 years of service 

gives entitlement to a pension of 1/60th of final pensionable pay. Each year for the final 

10 years of service gives entitlement to a double accrual of 2/60th, up to a limit of 40/60ths. 

Accordingly, the maximum pension under the 1987 Scheme is 2/3rds of final average 

pensionable pay, which is attained after 30 years’ full-time service.  

 

11. The accrual rate under the 2006 Scheme is lower than under the 1987 Scheme. Each year 

of pensionable service gives entitlement to a pension of 1/70th of final pensionable pay up 
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to a limit of 35/70ths. Therefore, the maximum pension under the 2006 Scheme is half of 

final average pensionable pay, which is typically attained after 35 years’ service.  

 

Retirement Dates 

 

12. As to the possible retirement dates under the legacy schemes, it is important to distinguish 

between three different points at which a member may retire. First, there is the minimum 

age at which an officer can retire voluntarily and take the pension he or she has earned 

immediately without (actuarially fair) reduction for early payment. Most public service 

pension schemes have a single date for this, known as the Normal Pension Age (“NPA”). 

(Some schemes allow members to retire before NPA subject to an actuarial reduction for 

early receipt, but neither of the legacy police schemes allow for this.) 

 

13. Second, there is the date at which maximum pension is earned, beyond which further 

service will not increase pension entitlement. Thirdly, there is the Compulsory Retirement 

Age (“CRA”), at which point the member can be required to retire and, if he or she does 

not wish to do so, they must apply to remain in service past the CRA. As I will explain 

further below, the date at which maximum pension is earned may coincide with the NPA, 

but it may also be later. Indeed, it may fall after the CRA, in which case the member will 

not achieve maximum pension unless he or she is permitted to serve beyond the CRA.  

 

14. Stemming from the above, it is important to note what pensions being paid “in full” means, 

and also what it does not mean. When used by HM Treasury (for example in the July 2020 

Consultation document, about which see further below), police pensions being paid “in 

full” is a reference to neither legacy scheme allowing for pensions to be paid early with an 

actuarily fair reduction. Police pensions are paid “in full” in the sense that they are paid 

without actuarial reduction. Police pensions being paid “in full” is not a reference to an 

officer having reached their maximum pension, which is a different concept. It is possible 

for an individual to be paid a pension “in full” which is not their maximum pension. It is 

also possible (in some schemes, but not the police schemes) for an individual to have 

reached their maximum pensionable service but to draw the pension before NPA, thus 

incurring an actuarial reduction and not a “full” pension. 

 

15. The 2006 Scheme has an NPA, which is 55. 
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16. The rules of the 1987 Scheme do not specify an NPA, in the sense of a set minimum age 

at which an officer can retire and take a pension immediately. The 1987 Scheme conferred 

a right to take an unreduced, immediate pension after 30 years’ service. This is calculated 

based on calendar years, so would be reached after the same amount of time for a full-

time officer as a part-time officer. 

 

17. Since the minimum age at which a police officer can be appointed is 18, the minimum age 

at which an officer could take an immediate pension with 30 years’ service is 48(in most 

cases). In that instance, the minimum age at which the officer can retire and the point at 

which maximum pension is earned is the same, assuming that the officer has served full-

time throughout their career. (If the officer has served some of their career part-time, they 

would be able to retire immediately if they had reached 30 years’ calendar service after age 

48, but they may not have reached a maximum pension based on 30 years’ pensionable 

service at that point.) 

 

18. Members of the 1987 Scheme who have not accrued 30 years’ service can retire 

immediately from age 50 if they have 25 or more years’ pensionable service.  

 

19. The 1987 Scheme initially specified a CRA, which varied according to rank but was 60 for 

superintendents. This was replaced in 2006 (in the 1987 Scheme) with a voluntary 

retirement age (“VRA”) which applies to some but not all officers (there is no VRA for 

chief officers outside of the Metropolitan police). VRA also varies with rank, but is 55 for 

the majority of officers (constables and sergeants) and 60 for most superintendents (55 

within the Metropolitan police). As the name suggests, officers can retire immediately from 

their VRA with an immediate pension. In 2006 Schemes, the CRA is 60 for constables, 

sergeants and inspectors and 65 for higher ranks.  

 

20. In broad summary, the majority of members of both legacy schemes are able to retire with 

immediate pension by age 55.  

 

21. But a member who satisfies the conditions to retire with immediate pension may not have 

reached maximum pension by that date.  
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22. If a member of the 1987 Scheme joined the Police at the age of 30 and continues to serve 

until age 55, they will have 25 years’ pensionable service, thereby satisfying the condition 

for retiring with an immediate pension. However, they will still have another 5 years’ 

pensionable service to reach maximum pension, which is only reached after 30 years’ 

pensionable service.  Equally, a member who joined the 2006 Scheme after the age of 20 

would not have reached maximum pension by the 2006 Scheme’s NPA of 55, but would 

have to delay their retirement until they had accrued 35 years of pensionable service.   

 

23. So, a member who has not reached maximum pension by the first of the dates which 

would allow for retirement with an immediate pension has a choice: they can either choose 

to retire immediately, based on the service they have accrued by that point, or they can 

choose to continue in service until they have reached maximum pension, provided that is 

before the CRA.  

 

24. Some members do not reach the maximum pension by the CRA. For example, a person 

who joined the 2006 Scheme at the age of 26 and reached the rank of inspector would not 

have served 35 years by the time they reached 60. Equally, a person who joined the 1987 

Scheme at the age of 31 and reached the same rank would not have reached maximum 

pension by the CRA.  

 

25. Members who have not reached maximum pension by the CRA can apply to continue as 

police officers past the CRA, but it is not guaranteed that permission will be given. 

Accordingly, neither the 1987 Scheme, nor the 2006 Scheme, has ever guaranteed that all 

members can stay in service until they have achieved a maximum pension.   

 

The Hutton Report 

 

26. In June 2010, the Coalition Government established the Independent Public Service 

Pensions Commission (“IPSPC”), chaired by Lord Hutton. Its terms of reference were 

“to conduct a fundamental structural review of public service pension provision” with a view to making 

recommendations “on pension arrangement that are sustainable and affordable in the long term, fair 

to both the public service workforce and the taxpayer and consistent with the fiscal challenged ahead, while 

protecting accrued rights”. The review covered the main public service schemes, including 
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those for the six largest schemes, namely local government, NHS, teachers, civil service, 

armed forces and police. 

 

27. The IPSPC set out detailed recommendations on public service pensions. The 

Commission published an interim report on 7 October 2010 followed by a final report on 

10 March 2011 (the “Hutton Report”). I exhibit the Hutton Report at [ET1/1]. After 

considering a wide range of options, the Hutton Report ultimately recommended replacing 

the existing final salary schemes with new career average revalued earnings (“CARE”) 

schemes [ET1/8]. The Report also recommended raising the NPA (to 60 for the three 

uniformed services (Armed Forces, Police and Firefighters), and linked to State Pension 

age for others) [ET1/8]. 

 

28. The Hutton Report did not recommend that there be transitional protections in the 

reformed pension schemes. The Report did note that, amongst submissions received in 

response to the second call for evidence on 1 November 2010, there were mixed views 

regarding who should enter the reformed schemes, with some respondents suggesting that 

new arrangements should be “tiered” according to time until retirement [ET1/195]. The 

Hutton Report also noted the importance of “good planning for, and communication of, the 

transition to new pension terms” so that members “are given the opportunity to adjust their expectations 

and retirement plans” (Report page 152) [ET1/156]. For that reason, it was noted that “new 

primary legislation could be structured to […] introduce transitional provisions which would apply in respect 

of the benefits provided by the current schemes” (Report page 145-146) [ET1/149]. There were no 

specific references to a taper in the Hutton Report. 

 
29. The Government accepted the recommendations in the Hutton Report and the reformed  

pension schemes were based on those recommendations, save that the Government 

decided to implement some limited transitional protections.  

 

The Adoption of Transitional Protections  

 

30. After the Government had considered the Hutton Report, the reformed pension schemes 

were discussed and agreed with trade unions, representing a significant proportion of 

members of the public service pension schemes. 
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31. After initial Central Government discussions with the Trades Union Congress (“TUC”), 

the Government undertook to introduce transitional protection. 

 

32. The then Chief Secretary to the Treasury (“CST”) decided to offer transitional protection 

on the basis of how close a member was to retirement. The rationale behind transitional 

protection was that those closest to retirement have less opportunity to make lifestyle 

changes to prepare for a different pension income, less opportunity to change financial 

planning and investment decisions to make up for an any expected loss in retirement 

income, and less opportunity to make changes to career plans (including when to retire, 

when to apply for a promotion or different role, or deciding whether to work part-time).A 

similar rationale was behind the 10-year transitional period which was introduced when 

there was an adjustment to the State Pension Age (the Government seeks to provide 10 

years’ notice to individuals affected by changes to their State Pension age). 

 
33. Transitional protections were announced in two statements by the CST which related to 

all legacy public service schemes. 

 

34. On 2 November 2011, the CST made a statement to Parliament, which I exhibit at 

[ET1/216]. He set out:  

 
“I have listened to the argument that those closest to retirement should not have to face any change 
at all. That is the approach that has been taken over the years in relation to increases to the state 
pension age, and I think it is fair to apply that here too. I can also announce that scheme 
negotiations will be given the flexibility […] to deliver protection so that no one within 10 years 
of retirement will see any change in when they can retire or any decrease in the amount of pension 
they receive. Anyone 10 years or less from retirement age on 1 April 2012 can be assured that 
there will be no detriment to their retirement income.” 
 

35. On 2 November 2011, the policy statement “Public service pensions: good pensions that last” (CM 

8214) was published. I exhibit that document at [ET1/219].  In his foreword, the CST 

stated that it was his intention to “protect those public service workers who, as of 1 April 2012, have 

ten years or less to their pension age. It is my objective that these people see no change in when they can 

retire, or any decrease in the amount of pension they receive at their current normal pension age”. 

 
36. In addition to the ‘full’ transitional protection set out above, agreement was also reached 

with unions that schemes would be able, if they wished and if extra costs were taken into 
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account, to apply ‘tapered protection’ for those between 13 ½ and 14 years from their 

NPA at 31 March 2012 (as long as the protection was designed to cease for all members 

by 31 March 2022). 

 

37. On 7 December 2011, James Richardson, then Director of Public Spending, HM Treasury, 

sent a letter to departments responsible for the management of public service pension 

schemes. I exhibit one such example, a letter to Jeremy Pocklington, Chair of  the PSPC(P). 

I exhibit that letter at [ET1/251]. The letter stated that “public service workers who, as of 1 

April 2012, have 10 years or less to their current pension age will see no change in when they can retire, 

nor any decrease in the amount of pension they receive at their current Normal Pension Age”. 

 

38. The letter also noted that “the Chief Secretary’s Objective applies to those within 10 years 

of their scheme’s Normal Pension Age on 1 April 2012. Where members have different 

pension ages for different periods of service, the 10 year protection will be with reference 

to the pension age for benefits currently being accrued in the scheme”. Departments were 

asked to develop proposals on this basis.  

 
39. Each relevant Department (which in the case of police pensions was the Home Office) 

entered into scheme specific discussions with workforce representatives about the terms 

of the transitional protections to be applied in line with the parameters set by HM Treasury, 

with all schemes needing to adhere to the overarching principles (originating in James 

Richardson’s letter of 7 December 2011) that: 

 
a. those within 10 years of retirement should be protected; 

b. any taper should apply linearly; 

c. it should not increase costs compared to the current projected costs of no 

reform; 

d. an equalities impact assessment would be required to be undertaken to consider 

any equalities effects; and 

e. each taper arrangement which was adopted required staff to have transferred 

to the new scheme by 31 March 2022.  None of these schemes adopted a taper 

period which was longer than four years or protected all serving employees 

from the effects of pension reform. 
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40. For most schemes, the agreement that was reached was recorded in a “Heads of 

Agreement” document. 

 

Transitional Arrangements for Police Legacy Schemes 

  

Letter to Police Negotiating Board 

 

41. On 12 June 2012, a Home Office official wrote to the Police Negotiating Board on the 

subject of transitional protections. I exhibit that letter at [ET1/254]. The letter stated 

“[t]he Government’s objective is that those who benefit from full protection should see no change to the age 

at which they can retire nor to the benefits they take. In practice we expect this to mean that those officers 

will remain in their current pension scheme, governed by the relevant regulations, until they retire or otherwise 

leave the pension scheme”. 

 

The Reform Design Framework 

 

42. The approach to be taken to transitional protections for members of police legacy schemes 

was set out in the September 2012 Home Office document entitled “Police Pension Scheme: 

Reform Design Framework” [PB/3/28-41]. It provided as follows: 

 
“a. all active 2006 scheme members who, as of 1 April 2012, have 10 years or less to their 
current Normal Pension age (ie age 55) will see no change in when they can retire, nor any decrease 
in the amount of pension they receive at their current Normal Pension Age. This protection will 
be achieved by the member remaining in their current scheme until they retire. 
b. all active 1987 scheme members who, as of 1 April 2012, have 10 years or less to age 55 or 
have 10 years or less to age 48 and are 10 years or less from a maximum unreduced pension, will 
see no change in when they can retire, nor any decrease in the amount of pension they receive at 
their current Normal Pension Age. This protection will be achieved by the member remaining in 
their current scheme until they retire.” 

 

43. Eligibility for transitional protection across the public sector pension schemes generally 

was described by reference to NPA. However, since the 1987 Scheme had no NPA (see 

‘The Legacy Police Pension Schemes’ above), the approach set out at (b) in the quotation 

above was required in order to provide roughly equivalent transitional protection for 1987 

Scheme members. 
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44. Active members of the 1987 Scheme who had 10 years or less to age 55 would not all 

necessarily be able to access a pension at the end of that 10 years, as they may not yet have 

reached one of the points that allows access to a pension. This arises as some of those 

within 10 years of turning 55 may have joined the police later in their life. Thus referring 

to those “within 10 years of turning 55” was not a perfectly neat solution. Indeed, it could 

be regarded as going beyond the general parameters for eligibility for full transitional 

protection. However, what it did do was ensure that a large cohort who were within 10 

years of retirement benefited from the protection. 

 

45. The Reform Design Framework contained a clear promise that members with full 

transitional protection could remain in their legacy schemes until they retire.  

 

The Home Office Circular 

 

46. The approach to be taken to transitional protections for members of police legacy schemes 

was also set out in Home Office Circular 014/2013 (the “Home Office Circular”) 

published on 19 November 2011. I exhibit the Home Office Circular at [ET1/257]. At 

[7.4] the question was asked “[c]an those with transitional protection choose to move to the 2015 

scheme?” The answer given was “[t]hose with transitional protection will remain in their scheme even 

if they stay in their role after 31 March 2022. They will not be forced to leave the scheme they are members 

of; but neither will they have the option of moving to the 2015 scheme.” 

 

47. The Defendant accepts that paragraph 7.4 of the Home Office Circular set out an 

unequivocal promise to police that fully transitionally protected members of the legacy 

police schemes could stay in those schemes after 31 March 2022.  

 
48. The promises in the Reform Design Framework and the Home Office Circular meant that 

fully transitionally protected members of the legacy police scheme could stay in their legacy 

scheme until they retired, even if retirement came after 31 March 2022. They would remain 

in their legacy scheme under that scheme’s existing rules, including in relation to retirement 

age (but not beyond any applicable CRA). This meant that there was no promise that 

members could remain in their legacy schemes for as long as they liked or until they had 

obtained the maximum pension that might be payable under their legacy scheme. 
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Scheme Managers 

 

49. I understand the Claimant is seeking to rely on statements by pension administrators as 

promises made about transitional protections. Responsibility for the management of the 

police pension scheme lies with individual Chief Constables as the Scheme Managers. This 

includes the administration of the scheme. The Home Office is not responsible for any 

statements that administrators may or may not have made (and nor is HM Treasury). 

 

Promises across the Public Sector 

 

50. Similar statements to those made to police were made by relevant Government 

departments to members of other public pension schemes at this time. 

 

51. On 20 December 2011, the Secretary of State for Health, the Rt Hon Andrew Lansley MP, 

made a statement in Parliament on the NHS pension scheme. I exhibit the House of 

Commons Hansard Ministerial Statements for that day at [ET1/277]. Mr Lansley stated: 

 
 

“All active NHS pension scheme members who as of 1 April 2012, have 10 years or less to their 
current pension age, including MHOs and members of the special classes will see no change in when 
they can retire, nor any decrease in the amount of pension they receive at their current normal pension 
age. This will be achieved by allowing such members to remain in their current arrangements until they 
retire (for 2008 members until they have taken all their 2008 pension benefits)” 

(emphasis added) 

 

52. Also on 20 December 2011, the Minister for the Cabinet Office and Paymaster General, 

the Rt Hon Francis Maude MP, made a statement to Parliament on civil service pensions, 

in which he said: 

 

“Scheme members who, as of 1 April 2012, have 10 years or less to their current pension age 
will see no change in when they can retire, nor any decrease in the amount of pension they receive 
at their current normal pension age. They will be allowed to remain members of their existing 
schemes up to and including the point at which they draw their pension rights and all current 
scheme rules will continue to apply.” 

(emphasis added) 
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53. In May 2012, the Department for Communities and Local Government published the 

“Firefighters’ Pension Scheme: Proposed Final Agreement”. I exhibit that document at [ET1/279].  

That document stated: 

 

“a. all active scheme members who, as of 1 April 2012, have 10 years or less to their current 
Normal Pension Age will see no change in when they can retire, nor any decrease in the amount 
of pension they receive at their current Normal Pension Age. This protection will be achieved by 
the member remaining in their current scheme until they retire, which could be beyond 31 March 
2022.” 
 

(emphasis added) 

 
 

54. In March 2012, the Department for Education published the “Teachers’ Pension Scheme – 

Proposed Final Agreement”. I exhibit that document at [ET1/296]. The agreement stated in 

Annex C that all members who benefited from transitional protection “would remain their 

current existing scheme … until they draw their benefits or become entitled to do so (other than by drawing 

phased retirement benefits)”. 

 

55. In March 2012, a similar statement was made to the Armed Forces in Defence Instructions 

and Notice 2012DIN-01-063. I exhibit that Notice at [ET1/311]. In relation to transitional 

protection it stated: 

 

“Additionally, all members of Public Service Pension Schemes within 10 years of their Normal 
Pension Age on 1 Apr 12 will see no change to the amount of pension they will receive or the time 
at which it can be drawn. This means that:  

• Members of AFPS 75 and AFPS 05 who are aged 45 or over on 1 Apr 12 will be able 
to remain on their current pension schemes and their benefits will be unaffected; and  

• Members of the Reserve Forces Pension Scheme who are over 50 on 1 Apr 12 will be able 
to remain on their current pension schemes and their benefits will be unaffected.” 

 

56. It is important to note that transitional protection was consistently offered to those who 

were 10 years or less from being able to retire with an immediate, unreduced (not subject 

to actuarial reduction) pension. It was not for those within 10 years of a maximum 

unreduced pension. 
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57. The documents which I have set out above, both those addressed to police and to 

members of other public sector pension schemes show that there was a general 

understanding at the time, in Government and amongst members, that those who were 

being been fully protected would continue in their legacy schemes until they chose to retire 

within their scheme’s rules. 

 

Beneficiaries of Promises Made 

 

58. The promises to police officers would have been made to at least 30,000 officers (at least 

29,000 in the 1987 Scheme and 1,000 in the 2006 Scheme). That is the number of police 

legacy scheme members who would have benefitted from the promises by enjoying 

transitional protection. I exhibit at [ET1/334] a two-page excerpt from a Government 

Actuary’s Department (“GAD”) report on membership data dated 28 February 2019 

(giving an actuarial valuation as at 31 March 2016 as this was the data held) The figures 

have been taken from this table. 

 

59. As the same promise was made to other parts of the public sector too, the total number 

of beneficiaries was more than 500,000. (This is calculated on the basis of numbers of 

protected members across legacy schemes for the NHS, teachers, armed forces, civil 

service, and firefighters in addition to police). 

 
60. Further, the promises were publicised more widely than the cohort of beneficiaries, since 

they were enacted in Regulations (see below) and were thus available to the general public. 

 
 

Public Service Pensions Act 2013 and 2015 Scheme for Police 

 

61. The Government implemented Lord Hutton’s recommendations in the Public Service 

Pensions Act 2013 (“PSPA 2013”) which came into force in April 2015. The PSPA 2013 

make provision for the establishment of reformed schemes and for the closure of legacy 

schemes. Section 18(1) provided that no benefits were to be provided under an existing 

scheme in relation to service after the closing date, which was 31 March 2015 (for all of 

the main legacy schemes other than local government schemes). 
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62. PSPA 2013 established a power, in section 18(5) – (7), to enact transitional protections as 

an exception to the provision for closure of the legacy schemes, to enable certain members 

to continue to accrue benefits in the legacy schemes. Section 18(5) provided that 

regulations could be made to provide for exceptions to closure of legacy schemes for 

members of those schemes (or people who were eligible to be members) immediately 

before 1 April 2012. That section also permitted exceptions to be frame by reference to 

the satisfaction of a specified condition, for example the attainment of normal pension age 

under the existing scheme or another specified age, before a specified date. 

 
63. Accrued rights under legacy schemes were protected, and so were not removed by PSPA 

2013. 

 
64. The Police Pensions Regulations 2015 (the “2015 Regulations”), which were made 

pursuant to the PSPA 2013, establish the reformed police pension scheme (the “2015 

Scheme”). The 2015 Regulations came into force on 1 April 2015. 

 

65. The accrual rate under the 2015 Scheme is faster than under the 2006 Scheme (1/55.3 as 

compared to 1/70 in the 2006 Scheme), although it is slower than the average accrual 

under the 1987 Scheme assuming that the member serves for a full 30 year career and 

reaches maximum pension (which is 1/45). 

 

66. The main difference between the reformed 2015 scheme and the two legacy schemes is 

that the former is a Career Average Revalued Earnings (“CARE”) scheme, whereas the 

legacy schemes are final salary schemes. In a final salary scheme, the member’s total 

number of years of pensionable service is multiplied with his or her final average 

pensionable pay. Therefore, the pension received depends on pensionable pay in the final 

year(s) of service. In a CARE scheme, the accrual fraction of (1/55.3) is multiplied with 

the member’s pensionable earnings in each relevant year of service and so the pension 

received depends on the pensionable pay received across the member’s career. Therefore, 

final salary schemes tend to favour “high flyers”, whose pensionable pay increases 

significantly towards the end of their career, whereas CARE schemes are more appropriate 

for those whose career earnings do not increase so quickly. 

 

67. The 2015 Scheme has an NPA of 60. Members can also retire at a minimum age of 55, 

with a pension actuarily reduced for early accrual. The 2015 Scheme also differs from the 
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legacy schemes in that there is no maximum pension – members may remain active 

members of the 2015 scheme as long as they wish. Those who continue in service past 

NPA gain an actuarial uplift to reward them for deferring payment of their pension later 

than it would be paid in normal circumstances.  

 

68. There is no CRA in the 2015 Scheme.  

 

69. The transitional protections are contained in Schedule 4 of the 2015 Regulations. Members 

of the 1987 Scheme were entitled to ‘full protection’ if they were an active member of that 

scheme both on 31 March 2012 and on the scheme closing date of 31 March 2015 and 

either had reached age 45 on 1 April 2012 or had reached age 38 by that date and had at 

least 20 years’ pensionable service under the 1987 scheme. Therefore, full protection in 

the 1987 Scheme was designed by reference to the member either (1) being within 10 years 

of eligibility to retire with 30 (calendar) years’ service at age 48, which is also the point of 

maximum unreduced pension for full-time workers, or (2) being within 10 years of age 55. 

The full transitional protections were not time limited (they provide no definition of the 

“closing date” or “transition date”, unlike for tapered protection which was stated in the 

Regulations to end on 31 March 2022). The Regulations thus exempted fully protected 

members from the closure of the legacy schemes without setting a date on which those 

members would move to the reformed schemes. Full protection under the 1987 Scheme 

therefore lasted from the scheme closing date until the member ceasing to be in 

pensionable service under the relevant scheme. 

 

70. Members of the 2006 Scheme were entitled to ‘full protection’ if they were an active 

member both on 31 March 2012 and 31 March 2015 and they would reach 55 on or before 

1 April 2022. Full protection in the 2006 Scheme was designed by reference to the member 

being within 10 years of the NPA of 55 in that Scheme. Full protection under the 2006 

Scheme also lasted from the scheme closing date until the member ceased to be in 

pensionable service under the relevant scheme. 

 

71. As these provisions in the Regulations allow those with full transitional protection to 

remain in their legacy schemes until ceasing pensionable service under that scheme, they 

reflect the promises made that transitionally protected members could remain in their 

schemes until retirement. 
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The judgment in McCloud  

 

72. In December 2018, the Court of Appeal handed down judgment in the case of Lord 

Chancellor v McCloud [2018] EWCA CIV 2844; [2020] 1 All E.R 304 (“McCloud”) The 

Court had been asked to consider the transitional protection and tapered protection 

arrangements in the 2015 reforms.  

 

73. The Court found that the transitional protection and tapered protection arrangements in 

the 2015 reforms gave rise to unlawful direct discrimination on grounds of age and 

unlawful indirect discrimination on grounds of sex and race. The direct age discrimination 

arose because transitional protections were only offered to older scheme members. The 

indirect sex and race discrimination arose because women and ethnic minorities were 

disproportionately represented amongst younger scheme members. 

 
 

74. On 27 June 2019, the Supreme Court refused permission to appeal against the Court of 

Appeal’s judgment. 

 
 

75. The Court of Appeal’s judgment related only to transitional protection arrangements in 

the 2015 reforms and did not affect the objectives and validity of the reformed schemes 

themselves. 

 

Options for the Government in response to McCloud 

 

76. The Government was alerted by the Court of Appeal to the fact that the use of transitional 

protections is discriminatory. It recognised that it would have to reconsider the treatment 

of members who had previously been subject to transitional and tapered protection, and 

would need to implement a remedy across all public service pension schemes (not just 

those in which members had lodged legal claims). 
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77. McCloud meant that transitional protections were unlawful, but the Government was left 

with choices to make as regards previously transitionally protected members, both 

retrospectively (ie in relation to the period from the introduction of the 2015 reforms until 

the present) and prospectively. I will focus on the Government’s prospective remedy 

options, since that is the Claimant’s focus in this JR. 

 
78. I exhibit at [ET1/336] a Ministerial Submission of 28 January 2020 from HM Treasury 

officials to the CST (the “January 2020 Submission”). This explained the need to “equalise 

future treatment in public service pension schemes” following McCloud and advised Ministers on a 

wide range of prospective remedy options, which were: 

 
 

a. “Do nothing – leave the “remedy window” open, with pre-2012 joiners having a choice between 

pre-2015 and 2015 schemes and post-2012 joiners in the 2015 schemes 

b. Place all members in old schemes – usually final salary (a sub-option would be to just place pre-

2012 joiners into old schemes) 

c. Our recommendation: Place all members in 2015 schemes […] 

d. Place all members in 2015 schemes and reduce generosity (while maintaining the key Hutton 

design features of CARE and NPA-SPA link) 

e. Undertake fundamental reform and move all members regardless of date of entry to brand new 

schemes (perhaps some form of Defined Contribution (DC)).” 

 
79. The January 2020 Submission weighed up the fiscal, policy and presentational/workforce 

handling concerns making clear the advantages and disadvantages of the potential 

approaches. Ultimately, officials advised HMT Ministers that moving all affected members 

into the 2015 schemes was the best course of action. 

 

80. The options involving leaving members of legacy schemes in those schemes (options (a) 

and (b)) were available as McCloud did not compel the government to close legacy schemes. 

Whilst this option would be sufficient to remove the unlawful discrimination, it would lead 

to significant additional liabilities for taxpayers and would be contrary to the underlying 

rationale for pension reform.  

 
 

81. Keeping all members of legacy schemes in those schemes until they retired would involve 

significant cost, to be borne by taxpayers, many of whom would not themselves enjoy such 
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generous pension arrangements, since the private sector had long since moved away from 

pension arrangements resembling the legacy public sector schemes (ie had long since 

moved away from defined benefit schemes, let alone final salary schemes). Option (a) was 

costed in the January 2020 Submission at £4 billion per annum (reducing over time) (in 

addition to the cost of members being in reformed schemes) and Option (b) was costed at 

£3.5 billion per annum (in addition to the cost of all members being in reformed schemes). 

The January 2020 Submission noted that “the 2015 reforms drove significant long-term savings to 

the Exchequer, so there is a strong fiscal case to be made for at least returning members to that position.” 

 
 

82. The rationale for reforming public service pensions was to put the schemes onto an 

affordable and sustainable footing, and to achieve fairness between lower and higher 

earners (See, for example, the Foreword to the July 2020 Consultation Document 

[PB/4/46]). The IPSPC, chaired by Lord Hutton, was established because public sector 

pensions had become unsustainably expensive and unfair to the taxpayer. The purpose of 

the Commission was to find ways to make public service pensions sustainable in the long 

term. The cost of providing the legacy schemes had increased significantly since they were 

introduced, and one of the main reasons for this was that life expectancy had improved 

significantly. As the retirement ages in most of the legacy schemes were fixed, members, 

on average, were living far longer in retirement than previously. In those circumstances, it 

is reasonable, and indeed beneficial to individuals and the economy, for people to work 

longer, so that the balance between working lives and time spent in retirement is 

proportionate. Provision of pensions in the private sector had moved significantly away 

from such generous pension arrangements. The Hutton Report, having recommended 

reformed schemes which would be affordable, recommended that “[a]s soon as practical, 

members of the current defined benefit service pension schemes should be moved to the new schemes for future 

service” (recommendation 5) [ET1/13]. The Hutton Report also noted that “[a]llowing 

current members to continue to accrue further benefits in the present schemes for many decades would be 

unfair and inequitable to the new members coming behind them” (executive summary at [11]) 

[ET1/13].   

 

83. The reformed pension schemes were intended to reduce the forecast cost of public service 

pensions to the taxpayer by approximately £400 billion over 50 years. Extending this 

protection to all those who were members of legacy schemes as at 31 March 2012 would 
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postpone Hutton reforms by decades, substantially undermining this intended reduction. 

A postponement of this scale would be incompatible with the objectives of reform. 

 
 

84. The reforms were in part intended to even out the value of pensions between some of the 

highest and lowest earners, resulting in some lower and middle earners being better off in 

the reformed schemes. Legacy schemes were mostly based on final salary designs, where 

an individual’s benefits are not reflective of the contributions that they or their employer 

make during their working lives, but are instead based on the salary a member earns in the 

period prior to their retirement. This means that members with higher career progression 

benefitted more than those who have flatter career profiles, with disproportionate rewards 

for high earners. 

 
85. Further reasons were given in the January 2020 Submission for recommending option (c). 

The 2015 schemes are broadly less volatile than the legacy schemes as they involve a cost 

control mechanism (which provides for adjustments to generosity if costs fall outside a 

corridor). The 2015 schemes link the NPA to State Pension age which limits longevity risk 

and shares the impact of changing longevity more fairly between members and taxpayers. 

The nominal costs of the 2015 schemes are much less sensitive to future earnings growth. 

The reforms were explicitly an exercise in redistribution from “high-flyers” to lower 

earners, because of the move to career average schemes. 

 
86. I note that the January 2020 Submission states “[a]t this point, the cohort of members still under 

the original transitional protection would be limited to those working beyond their Normal Pension Age”. 

For the avoidance of doubt, this does not mean that the HM Treasury did not understand 

that the 1987 Scheme for police had no NPA. Ministerial Submissions in HM Treasury 

need generally to be limited to three pages in length, and this Submission needed to cover 

policy for the entire public sector. The Submission is therefore concise and the reference 

to NPA is a shorthand for the underlying complexity. It is worded with the general position 

in mind. 

 
87. Further advice was sent to HMT Ministers on 17 April 2020, which summarised and 

confirmed the position taken in the January 2020 Submission following the appointment 

of a new CST, namely that option (c) was recommended. I exhibit that further advice at 

[ET1/354]. 
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88. The January 2020 Submission and the 17 April 2020 Submission each made clear that 

closing the legacy schemes from a set future date was not the only option left open post-

McCloud, but it was one option properly open to the Government, and was officials’ 

preferred option for all the reasons set out in those Submissions which I have summarised 

above. 

 
 
The Claimant’s proposed option 

 

89. I understand that the Claimant objects to members of the police legacy schemes, who 

enjoyed transitional protection but who will not have retired by 1 April 2022, being moved 

into the 2015 Scheme. I am not clear whether the Claimant’s position is that those 

members ought all to remain in their legacy scheme or that they ought to be given the 

choice between their legacy scheme and the 2015 Scheme. Either way, the Claimant seems 

to suggest that there is a further option open to Government (in addition to the five set 

out in the January 2020 Submission), namely to permit those police officers who are the focus 

of this claim to stay in their legacy scheme until retirement. 

 

90. The police officers who are the focus in this claim are members of the legacy schemes, 

who will not have retired by 1 April 2022, and who previously enjoyed transitional 

protection (the “Focus Cohort”). 

 
91. This group divides into those who cannot retire by that date, and those who can but do 

not wish to.  

 
92. I will deal first with those members who cannot retire. This is largely members of the 1987 

Scheme who had transitional protection on the basis that on 1 April 2012 they were within 

10 years of age 55. Thus, unlike for other groups, the passing of the 10 years since 1 April 

2012 does not guarantee that they will have reached the point where they are entitled to an 

immediate unreduced pension, since they may not have accrued 30 calendar years’ service. 

Under the Government’s chosen option, they are to be moved to the Reformed Scheme 

on 1 April 2022 for future accrual. (This group will have few members of the 2006 Scheme, 

since that scheme had an NPA by reference to which transitional protection entitlement 

was defined.) 
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93. To begin with, I note that there are a number of protections in place (in addition to what 

became called ‘transitional protection’) which limit the impact for individuals of a transition 

to the 2015 Scheme. First, accrued rights under the legacy schemes are protected. Second, 

the final salary link is maintained for 1987 Scheme members, ensuring that members 

receive a total pension which is a weighted average of what they would have earned under 

their legacy scheme and the 2015 Scheme. This means that the closer an individual is to 

retiring, the less the change will affect them. Members close to retirement will not face a 

sudden increase in the age to which they would need to work to get a pension of the size 

they expected – this is generally only a matter of months more for full-timers. (Albeit I 

note there may be a delay between the time when legacy scheme benefits can be accessed 

and when reformed scheme benefits can be accessed.) Further, the individuals in question 

in this JR will now have additionally had the whole of the Remedy Period (i.e. until 31 

March 2022) in their legacy scheme (if that is what they chose). 

 
 

94. In relation to the proportionality of what the Claimants are seeking, I note that GAD has 

estimated that the number of members of the Focus Cohort who cannot retire is 

approximately 63. This is not a precise figure as GAD does not have access to individual 

scheme member records, and the number is based on 2016 data, but it is thought likely to 

be between 60 and 70 members. GAD has estimated that the cost of those 63 members 

being able to remain in their legacy scheme until they retire is around £200,000. That was 

how much it could reasonably have been anticipated, pre-McCloud, to cost to keep the 

promises to those individuals to be able to remain in a legacy scheme.  

 
95. In relation to the figure 63, I would note that within that group some may prefer to be in 

the 2015 Scheme, for example because it does not have a CRA, or because survivor 

benefits are payable for life. Those members would therefore be content with the 

Government’s decision to move 1987 Scheme members to the 2015 Scheme, and may not 

want the remedy which the Claimant is seeking (whether that remedy is being kept in the 

legacy scheme or being given the option to remain in the legacy scheme). This means the 

number of Focus Cohort members who cannot retire who are practically affected by the 

issues in this claim may well be less than the 60-70 estimate, and so the cost of keeping the 

promise to this group which could have been anticipated pre-McCloud could be less than 

£200,000 on that basis. 
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96. However, the cost of keeping the promise post-McCloud is orders of magnitude greater 

than this. It also pushes significantly into the future the ‘Latest Date’ for legacy schemes 

(the date until which they need to remain open). 

 
97. As the Focus Cohort must have been at least 45 years old in 2012 (in order to qualify for 

transitional protection) the youngest members of that group will now be approaching age 

55. If this group (only) were allowed to remain in the 1987 Scheme until retirement, we 

would expect them to have retired within the next 5 years since 60 is their compulsory 

retirement age. This would mean a ‘Latest Date’ of 2027. 

 

98. The reason why the Claimant’s proposed option was not taken forward as a McCloud 

remedy, is because it would not result in removing McCloud discrimination. It was held in 

McCloud that the basis upon which the transitionally protected members had been singled 

out for different treatment was directly discriminatory on grounds of age, and indirectly 

on grounds of sex and race. To continue to offer the previously transitionally protected 

members preferential treatment would discriminate against those who would not be 

offered that choice, who are likely to be younger and may also have other protected 

characteristics more prevalent in younger cohorts (see the Second EIA at [2.64] – to which 

I will return below). 

 
99. Therefore, if the Focus Cohort were allowed to continue in their legacy scheme, this would 

have to be extended to all members of the 1987 Scheme. There would be no basis for 

distinguishing between them which was not discriminatory. The 2016 data shows that there 

are approximately 53,000 unprotected and tapered members of the 1987 scheme, which is 

a reasonable estimate of the number of members who could benefit from such an 

improvement. To expand to all members of the 1987 Scheme the ability to remain in that 

Scheme until retirement would mean the ‘Latest Date’ would be 2036 at the earliest (those 

with eg career breaks would have a later date than that). 

 
100. However, it would then be very difficult for the Government not to give the same 

treatment to 2006 Scheme members. The number of members of the 2006 Scheme who 

would then be brought within the scope of the remedy the Claimant seems to be seeking 

is more difficult to estimate (as some will have joined after April 2012), but the 2016 data 

shows that there are some 34,000 tapered and unprotected members of the 2006 Scheme, 

and a good proportion of those will have joined between 2006 and 2012. To expand to all 
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members of the 2006 Scheme the ability to remain in that Scheme until retirement would 

mean the ‘Latest Date’ would be 2047 at the earliest (again, those with e.g. career breaks 

would have a later date than that). GAD has estimated that the total cost of permitting all 

1987 Scheme and 2006 Scheme members to stay in their legacy scheme beyond 1 April 

2022 to would be £1.5 billion. As this is the only way of keeping the promises to the 

approximately 63 members of the Focus Cohort who cannot retire, this is therefore the 

necessary cost associated with keeping the promises to that group of 63, post-McCloud. 

 
101. Further, in practice, it would be incredibly difficult to limit an unwinding of the 

Hutton reforms to just the legacy police pension scheme and not to other public sector 

legacy schemes as well, given that similar promises were made across the public sector 

pension schemes (see [50] – [55] above). This means, in effect, postponing for all schemes 

the date on which members are moved to reformed schemes, and the estimated cost of 

this is £2.5 billion per year (reducing over time) (see Consultation Document at [2.58] – 

see further below). This is a huge additional liability for taxpayers, many of whom do not 

have access to comparable benefits themselves. It extends the benefit of the promises 

about staying in legacy schemes far beyond the cohort who were originally intended to 

benefit from it, to all legacy scheme members. It would also entail the continued use of 

legacy schemes which it has already been decided are not fit for purpose and which are 

unfair to taxpayers and to the majority of low to moderate earners. This is completely 

disproportionate in order to keep the promises made to a cohort of 63 police officers 

(minus those who would be better off in the 2015 Scheme anyway). 

 
102. The same logic would apply to the idea of compensating those who cannot yet 

retire on an immediate unreduced pension. To compensate that group, without 

discrimination, would seem to entail compensating a far greater number than 63 people. If 

the compensation were to be payable on a basis which was not discriminatory on grounds 

of age, it would seem to need to be paid to all members of all legacy schemes. 

 

103. I turn now to members of the Focus Cohort who could retire but choose not to. 

This group will be mostly officers who have worked part-time. Transitionally protected 

part-timers will have accrued 30 calendar years’ service, so be entitled to an immediate 

unreduced pension, but may not have accrued 30 years’ worth of days actually served, so 

are not yet entitled to a maximum unreduced pension. It is not possible for GAD, using 

the data available to it, to estimate how many members would be entitled to retire with an 
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immediate pension but would choose not to. Nonetheless, exactly the same considerations 

as I set out above in relation to the group who cannot retire will still apply in just the same 

way. It would not be possible or fair to give preferential treatment only to this group of 

members of police legacy schemes – it would have to be extended to all members of all 

legacy schemes across the public sector, and that is prohibitively expensive and undermines 

the Hutton reforms. 

 

Consideration of the Promises made and Equalities Impacts 

 

104. Throughout the policy development process in response to the McCloud litigation, 

officials considered the implications of all options for legacy members, non-legacy 

members and the taxpayer. When considering moving all members into reformed schemes, 

officials specifically considered the risk that members who were part of the transitional 

protection cohort would claim that they had a right to remain in their legacy scheme until 

retirement given the earlier promises made by the Government. HM Treasury officials 

considered the issue in the light of the implications for a coherent and defensible policy 

on pension provision and its reform and on the basis of legal risk and whether it would be 

justifiable to breach the promises. 

 

105. In order to set out HM Treasury officials’ consideration of the promises made and 

breaching them, I need to jump back in time to early 2017. HM Treasury and Home Office 

officials were aware from this early stage that representations had been made (inter alia) to 

the police. They were aware that this gave rise to a risk which was to be considered seriously 

that that promises were to be breached. Officials were aware that there was a risk of legal 

challenge on this basis and gave careful consideration on that basis to the defensibility of 

policies being developed. 

 
106. I exhibit at [ET1/360] an email from an official at HM Treasury to other HM 

Treasury officials of 20 February 2017 considering the implications of the eventual 

outcome of McCloud. This records the option of moving all legacy scheme members into 

new schemes and records the official’s view that “we need to properly shape the pros/cons around 

ending transitional protection early so that Ministers have a clear idea around the opposition they might be 

facing.” Her email attaches a document, which I exhibit at [ET1/363], analysing the legal 

risks around ending transitional protection early (redacted for privilege). 



26 
 

 

107. On 9 March 2017, HM Treasury officials advised the Chief Secretary to the 

Treasury (“CST”) on remedy options should the Court of Appeal find that the transitional 

protections were unlawful. I exhibit that Ministerial Submission at [ET1/367]. The 

Submission set out that a key decision for CST would be “when to end TP” i.e. transitional 

protections. The Submission contains some legal advice, privilege over which is not 

waived. The Submission states that “[w]henever you chose to do so, we would envisage a [redacted 

words] legal challenge from those losing TP on grounds they had a legitimate expectation.” The 

Submission noted at [12] that “[i]n essence, the longer the government waits before ending TP, the 

higher the remedy costs”. The submission sought a steer on whether the CST would want to 

legislate in this Parliament to end transitional protections early in the event of the Court 

of Appeal finding that they were unlawful. I exhibit at [ET1/374] an email dated 13 March 

2017 from the Chief Secretary’s Office which records the CST’s initial steer that “the goal 

should be to legislate next parliament”. 

 
108. I return to the January 2020 Submission, considered above under ‘Options for the 

Government’, as it too considered the issue of breaching the promises made. Some of the 

contents are legally privileged and so are redacted. The Submission noted that “[m]embers 

with transitional protection could argue they have a legitimate expectation that they would remain protected 

(i.e. in their final salary scheme) until retirement”. The advice given to reduce risk was to give 

members advance notice of any changes, to consult members on changes, and to use 

primary legislation to end transitional protection early. 

 
109. On 2 April 2020, there was a meeting of the Public Pensions Steering Group within 

HM Treasury. I exhibit the PowerPoint presentation for that meeting at [ET1/376]. Slide 

9 shows the consideration that was being given at the time to what the target date should 

be at which members would be moved to the reformed schemes. The first ‘con’ in relation 

to 2022 is that “we expect that claims of legitimate expectation to membership of old schemes until 

retirement will be made.” This slide shows that HM Treasury was alive to the fact that not all 

transitionally protected members would have retired by 1 April 2022, and took it into 

account, but that it was one factor among many relevant considerations. I note that slide 

3 records “[a]dvice was put to the new CST asking whether he agrees with the decision taken by the 

former CST (ie to end the remedy period as soon as possible by placing all members in 2015 schemes)”. 

For the avoidance of doubt, the ‘decision’ referred to here is the CST’s decision on their 
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preferred policy outcome, which is of course subject to collective agreement and to 

consultation. It is not the final decision to move all members of legacy schemes into 

reformed schemes after 1 April 2022. Internal Government documents do not routinely 

caveat decisions on lead policy options by stating that they may change, for example 

following consultation. 

 
110. On 29 April 2020, there was a further meeting of the Public Pensions Steering 

Group within HM Treasury. I exhibit the PowerPoint presentation for that meeting at 

[ET1/385]. Slide 6 shows that the Group considered Presentational Risks relating to the 

approach to the consultation which was envisaged at that time, which included ending the 

remedy period and equalising future treatment by placing all members in the reformed 

schemes. It is noted that “members across all schemes could complain about the small section of the 

originally TP’d membership who will have their protection removed before they retire”. This shows, in 

relation to the error of fact which the Claimants allege, that the Government was well 

aware that there was a small group within legacy schemes who would not be able to retire 

by the time members were all switched to the reformed schemes. 

 

111. From June 2020, the Home Office raised and discussed with HM Treasury the 

issue of breaching the promises made to members of legacy schemes about remaining in 

those schemes until retirement. Home Office officials were specifically concerned about 

representations made to firefighters which they considered may give rise to breach of the 

promises that members with transitional protection would be allowed to remain in the 

relevant legacy scheme until they retired. Conversations took place to ensure that there 

was a shared understanding of the position, and that Ministers were being advised by their 

officials with all the information necessary to make informed decisions. Legal advice was 

sought at this time from Home Office Legal Advisers and Treasury Legal Advisers on this 

issue, but legal privilege is not being waived in relation to that advice. 

 
112. On 23 June 2020, Home Office officials provided advice to the Home Secretary, 

the Rt Hon Priti Patel MP, specifically on the issue of breach of the promises made. I 

exhibit that advice at [ET1/398] (redacted for privilege). Officials advised the Home 

Secretary to write to the CST outlining the Home Office’s reservations regarding breaching 

the promises made. The advice makes clear that the Home Office intended to keep the 

issue under review and ensure that it featured in any ongoing risk assessment. 
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113. On 30 June 2020, the Home Secretary wrote to the then Chief Secretary to the 

Treasury, Steve Barclay. I exhibit that letter at [ET1/404].  The Home Secretary stated 

that she was broadly content with the proposed public consultation but wanted to raise 

two concerns, one of which was around breach of the promises made. She noted that “the 

relevant Heads of Agreement contain an unequivocal statement that a certain cohort will receive transitional 

protection in a particular form” [ET1/404]. (Her reference to ‘Heads of Agreement’ is a 

shorthand reference to both the Heads of Agreement for Firefighters and the Reform 

Design Framework for police.) She stated that since the consultation document moves 

away from that undertaking, the Home Office consider that “creates risk as to legitimate 

expectation”. The letter made clear it would therefore be crucial to ensure that “a robust 

justification is set out for any derogation from the undertakings” and that this should be kept under 

review as proposals develop. 

 

The July 2020 Consultation 

 

114. On 16 June 2020, the CST wrote to the Prime Minister and the Leader of the 

House of Commons. I exhibit that letter at [ET1/406]. The letter sought clearance to 

commence a public consultation on proposals to end the discrimination identified in 

McCloud. The CST emphasised that resolving this was a priority for him as “the costs increase 

by billions each year” and “given the cost, it is important to target the earliest possible date”. The CST 

explained the reasons for moving all members to reformed schemes from April 2022, 

stating “I remain of the view that these schemes represent a generous pension provision for public servants. 

The schemes were based on the recommendations of the independent Hutton Commission to improve the 

sustainability of public service pensions, ensuring greater fairness for the taxpayer”. I note that this letter 

contains the phrase “I therefore intend to close this remedy period in April 2022” at [3].. The 

‘intention’ here refers to the CST’s preferred policy outcome, which was of course subject 

to collective agreement (hence this ‘write around’ letter) and was to be put to consultation. 

Generally, correspondence internal to Government would not caveat statements about 

preferred policy options or objectives by expressly stating that they are subject to 

consultation and may change following that process. Therefore, this statement of intension 

does not imply that the policy could not have changed in response to consultation 

responses. 
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115. On 16 July 2020, the government published its consultation document “Public service 

pension schemes: changes to the transitional arrangements to the 2015 schemes: consultation” (the 

“Consultation Document”) [PB/4/42-113]. This was a consultation on proposals to 

remove the discrimination from public service schemes, and to ensure equal treatment 

going forwards.  

 

116. The consultation covered all public service pension schemes made under the PSPA 

2013 which had made transitional protection arrangements. The Consultation Document 

made clear at [1.28] that the expectation was that “all schemes in scope will adopt broadly the same 

solution for removing the unlawful discrimination arising from transitional protection”. 

 

117. The window for responses to the consultation was open from 16 July 2020 until 

11 October 2020, a period of 12 ½ weeks. This gave all interested parties sufficient 

opportunity to respond if they wished. 

 
118. The consultation sought views on two issues. The first was how to remedy the age 

discrimination found by the Court of Appeal in McCloud in the period between 1 April 

2015 and 31 March 2022 (the “Remedy Period”). The Government proposed giving 

members a choice between receiving legacy scheme benefits or 2015 Scheme benefits 

during the Remedy Period. The Consultation Document proposed two options which 

differed in terms of when members were to make the choice. The policy to be adopted in 

relation to the Remedy Period was known as the “Retrospective Policy”.  

 
119. The second issue consulted upon was “on the provision for public sector pension benefits 

after 31 March 2022”, in relation to which a preferred option was proposed. The policy to 

be adopted in relation to this period was known as the “Prospective Policy” (see further 

below). 

 

120. The Consultation Document recorded at [1.21] that the proposals set out had been 

the subject of, and informed by, technical discussions with scheme administrators and 

employer and member representatives over the consultation period at a series of sessions 

with Scheme Advisory Boards [PB/4/54].  

 
121. The Consultation Document set out at [1.29 – 1.31] that it was intended that the 

policy, if adopted, would be implemented in new primary and secondary legislation, and 
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that timelines would be developed once the responses to the consultation had been 

received and considered. 

 
The Prospective Policy 

 
 

122. The preferred option proposed in relation to the period after 31 March 2022 was 

that “[a]ll public servants in scope of this consultation will be placed in these [ie reformed] pension 

schemes in respect of employment from 1 April 2022 onwards”. In other words, all transitional 

protections under all of the reformed public service sector schemes made in 2015 under 

the PSPA 2013 would close on that date at the same time. 

 
123. The Prospective Policy did not include exceptions for individual schemes or 

certain cohorts of members within schemes. If the government had taken such an 

approach, discrimination may have persisted and the aim of moving all members into the 

reformed schemes from a point in the future was to ensure equal treatment for all members 

of the main public service schemes. However, as with all public consultations, the 

Consultation Document was presenting the government’s preferred option but 

representations made by respondents over the consultation period could have influenced 

the government’s final position.  

 
 

124. The provision of the Prospective Policy as a preferred option with a clear rationale 

allowed interested parties to know in clear terms what was being proposed and why, and 

it enabled them to make an informed response. The Consultation Document noted that 

the issues were complex and affected large numbers of people “so final decisions will need to 

take full and careful account of the views of all stakeholders” [PB/4/46]. 

 
125. Whilst the Prospective Policy was the Government’s preferred option in relation 

to provision for public sector pension benefits after 31 March 2022, the Government had 

not closed its mind to other options. By Question 9 of the Consultation Document, the 

Government invited responses to the question “[d]oes the proposal to close legacy schemes and 

move all active members who are not already in the reformed schemes into their respective reformed scheme 

from 1 April 2022 ensure equal treatment from that date onwards?” [PB/4/79] As I have already 

set out above, the January 2020 Submission and the further 17 April 2020 submission 

which followed it made clear that HM Treasury was of the view that there was a wide range 
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of possible options for addressing the discrimination found in McCloud. It did not consider 

that there was only one possible way forward. 

 
126. The Consultation Document was clear which option was preferred. It also made 

clear what the reasons were for preferring it. However, the Consultation Document but 

invited views on whether or not it would work well and therefore be the best option. The 

Consultation Document was therefore not misleading to consultees. 

 
127. The rationale for closing legacy schemes on 31 March 2022 and moving active 

members into reformed schemes from 1 April 2022 was set out at [3.9] to [3.12]. 

 

Why the date 1 April 2022 was chosen 

 

128. Chapter 3 of the Consultation Document, and in particular [3.9] to [3.12], explains 

why 1 April 2022 was the date from which it was proposed all those in service would 

become members of the reformed schemes. 

 

129. There are practical reasons why significant changes to pension arrangements are 

generally made with effect from a date of 1 April, being the first day of the financial year. 

For many decades, changes to public service pension schemes have been introduced on 

this date so that pension benefits are aligned with scheme accounting years and actuarial 

valuation periods (see [3.10]) [PB/4/78].  

 
130. 2022 was the earliest point at which the necessary primary legislation and 

administrative arrangements to implement the proposed changes could be put in place (see 

[3.9]) [PB/4/78].  

 

131. The reasons for the Government choosing the Prospective Policy as its preferred 

option are also reasons for choosing a date for the end of the remedy period which is as 

early as reasonably practicable so that the benefits of that option could be realised sooner, 

and the disadvantages of the other options avoided sooner. From the perspective of cost, 

I have already set out that an additional year of members of legacy schemes being permitted 
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to remain in those schemes costs the taxpayer an additional £2.5 billion on the most 

recently published estimate. 

 

132. Taking the date of 1 April 2022 struck the balance between allowing the 

Government sufficient time to consult on its proposals and, subject to the decision taken 

following the consultation, to introduce the necessary legislation, whilst ensuring the 

benefits of the Prospective Policy could be realised as soon as practicable. 

 

133. The Government was aware that not every single legacy scheme member who had 

previously enjoyed transitional protection would have retired by 1 April 2022. See, for 

example, the Consultation Response (addressed further below) at [3.30] where some 

consultees’ responses were recorded as stating that there were transitionally protected 

members who “will need to continue in service after 31 March 2022 to reach retirement age”. Further, 

at [3.50] of the same document the Government stated that it “acknowledges that many 

respondents have a desire to maintain their current arrangements until the point at which they retire, even 

if this is after 1 April 2022; but the Government does not believe it would be fair to allow some members, 

and not others, to continue under different arrangements…” 

The First EIA 

 

134. An Equalities Impact Assessment was published alongside the July 2020 

consultation (the “First EIA”) [PB/5/114-150]. Its purpose was to “inform the proposals 

currently subject to consultation” (at [1.1]).  

 

135. The First EIA stated that “[w]hen formulating policy proposals, the government is required 

to comply with the Public Sector Equality Duty” which requires it “to have due regard to the need to 

eliminate discrimination, advance equality of opportunity and foster good relations between people with 

different protected characteristics” (at [1.2]).  

 
136. The First EIA considered impacts primarily at the overall public sector level, given 

the lack of scheme specific data available. 

 

137. The First EIA assessed the impacts of the government’s retrospective policy 

options and prospective policy option, by reference to the protected characteristics, and 
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concluded that on the basis of the evidence currently available, the proposals would not 

result in unjustifiable differential impacts on individuals with protected characteristics 

However, it found that the proposals may impact different groups in different ways, in 

particular by age group, and younger members in some workforces were more likely to be 

women and from ethnic minority groups. 

 
138. At [2.60] it was noted that whilst the proposal to move all members to reformed 

schemes on 1 April 2022 applies regardless of sex “there is a greater proportion of women (65%) 

in the public service workforce than the wider population (51%)”. At [2.61] it is explained that data 

on the subset of members in the ‘remedy cohort’ is not readily available, it is reasonable to 

assume that the proportion of men and women in the remedy cohort’ will be broadly 

consistent with the proportion in public pension schemes more widely with 65% female 

and 35% male. This shows the Government appreciated that more women than men were 

likely to be affected by the move to reformed schemes on 1 April 2022.   

 

Taking into account Consultees’ Responses 

 

139. The Defendant received 3,144 consultation responses, including 3,016 from 

individuals and 128 from organisations including the Claimant and other police bodies.  

 

140. The Claimant’s consultation response [PB/6/151-167] included the following 

observations: 

 
“13. The consultation paper does not provide an adequate explanation of why the remedy period 
cut-off date is 31 March 2022. There is a suggestion that this is to allow sufficient time for the 
introduction of new legislation, and administrative procedures to implement change. It may be that 
the date reflects the point at which it is envisaged those who benefitted from full transitional 
protection will have retired. 
 
14. However, some police officers with full protection, mainly those aged 55 who have less than 
30 years of service with the police, including those who have taken career breaks, or worked part 
time, or left the service and re-joined within five years, will remain in service at this date and be 
transferred to the reformed scheme. This is because the 1987 legacy police scheme requires an 
individual to work for 30 years in order to obtain full benefits. Age is not a consideration. 
 



34 
 

15. Until now these members have been secure in the knowledge that they retained the full benefits 
of their legacy scheme. They have made life choices and financial decisions on this basis. With a 
cut-off date of 31 March 2022 some will be transferred to the reformed scheme with a possible 
loss of benefits. The Equality Impact Assessment does not address this situation. It should do so. 
The proposed end date for the remedy period may indirectly discriminate against women and/or 
younger members. 
 
16. In any event, this outcome is contrary to the affected individuals’ legitimate expectation and is 
clearly unfair.  
 
17. The Associations consider the cut-off date for the remedy period should be postponed to a point 
when all those who are fully protected under the transitional arrangements may retire from their 
legacy scheme with full benefits.” (emphasis added) [PB/6/154-155] 

 
141. The Police Pension Scheme Advisory Board’s response [PB/7/168-189] included 

the following: 

 

“For those transferred to legacy schemes in 2022 without having achieved 30 years’ service. These 
will be mainly female workers whose part time service has impacted on their 
‘reckonable/pensionable’ service. The gender/age profile of this cohort may give rise to claims for 
discrimination and therefore consideration should be given to identify an alternative outcome for 
these individuals.” [PB/7/169] 

 
142. The National Police Chiefs’ Council’s response [PB/8/190-217] noted that those 

without 30 years’ service would be most likely to be part-time workers or those who had 

taken career breaks (of whom the majority were women in relation to maternity). 

 

143. The consultation responses were fully and carefully taken into account when taking 

the policy decision to end transitional protection for all from 1 April 2022. 

 

144. Officials from the ‘Pensions Remedy Project (McCloud)’ within HM Treasury 

began the process of analysing responses during the consultation window. Consultation 

responses were initially analysed by two lead officials over a period of four months between 

August and November 2020. 

 
145. Responses from individuals were collated to produce: an ‘Excel Tracker of 

individual responses’, a word document collecting summaries of individual responses with 

key quotes; and a PowerPoint analysis of responses from individuals. Responses from 

bodies/unions/representatives etc. were collated to produce: an ‘Excel Tracker for 

responses from bodies’ (allowing the reader to filter responses by those who 

agree/disagree with proposals or by organisation); a word document collecting responses 
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from unions (with links to every response in full); a word document collecting responses 

from Departments, Agencies & Admin (with links to every response in full); and an 

analysis PowerPoint for analysis of responses from bodies.  

 
 

146. These were all designed to help members of the Pensions Remedy Project to 

navigate through the responses received. This allowed individual policy leads to see the 

responses to each question. They then used this information in informing their policy 

response, and then in drafting the consultation response document. 

 
147. A weekly email update was sent to the Pensions Remedy Project team, including 

the deputy directors of PRP and WPP teams. These included the number of responses 

received, the number of responses analysed and key emerging themes. The Pensions 

Remedy Project team also updated the Director and Director General of the Public 

Spending Group in HM Treasury. 

 

Continuing Consideration of the Promises made and Equalities Impacts 

 

148. Whilst the consultation window was open, officials at HM Treasury continued to 

consider in detail the issue of the breach of the promise. 

  

149. On 4 September 2020, an official at HM Treasury sent an email to a number of 

other officials at HM Treasury as part of an email discussion arising from the most recent 

consultation responses analysis update circulated the day before. I exhibit that email at 

[ET1/411]. The email records legal advice which had been received, which is redacted. 

The official identifies the complaint which some consultation respondents had expressed 

as being that they have a “legitimate expectation that they will be permitted to remain within their 

current pension scheme until they leave eligible employment”. This email contains a careful analysis 

of the policy rationale for closing legacy schemes on 31 March 202, as follows: 

“In implementing the schemes the government discriminated against younger members by providing 
some members who were close to retirement with relief from the changes.   To address the 
discrimination, members who were moved to the reformed schemes must now be allowed to be 
members of the old schemes instead.  This extension of transitional protection means that unless 
the schemes are closed to future accrual, members could continue to accrue old scheme benefits for 
decades, leading to significant additional liabilities to taxpayers (many of whom do not have access 
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to comparable pension benefits themselves) and the perpetuation of designs that are not fit for 
purpose (recruitment and retention) and unfair (to taxpayers and low to moderate 
earners).  Further, many members who originally had transitional protection will now be offered 
the opportunity to instead receive benefits from the new schemes where they wish to.  It was never 
intended that a large cohort of the public service workforces would be able to pick and choose 
benefits between different scheme designs.” 

 

The Consultation Response 

 

150. HM Treasury’s response to the consultation was published on 4 February 2021 

(the “Consultation Response”) [PB/9/218-288]. 

 

151. The Consultation Response made clear that HM Treasury considered points raised 

during the consultation process from stakeholders, including from members of the police 

scheme and workforce representatives of the police. 

 
152. The Consultation Response set out HM Treasury’s decision on the Retrospective 

Policy and the Prospective Policy (together the “Decisions”). Its decision in relation to 

the Prospective Policy was that from 1 April 2022 all those who remain in active service 

would only be eligible to be members of their respective reformed scheme (ie the adoption 

of the preferred option upon which it had consulted). 

 
The Legitimate Expectation Issue 

 
153. It was noted at [3.36] that some respondents had raised the point that “members in 

scope of remedy who choose to accrue legacy benefits during the remedy period (or those who already had 

access to such benefits, as a result of transitional protection arrangements) have a legitimate expectation of 

being able to remain in the legacy schemes beyond this date, until they choose to retire.” 

 
154. HM Treasury’s response is recorded at [3.36] to [3.40]. The Response notes that it 

was never the Government’s intention to continue legacy schemes indefinitely. It stated 

that in intruding the reformed schemes, it was never the Government’s intention that the 

legacy schemes would continue indefinitely. Whilst scheme regulations had made some 
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exceptions to the principle of no future accrual under legacy schemes post 1 April 2015, 

those exceptions were always intended to be limited in nature, since they were applied to 

members who were within 10 years of their NPA under their legacy schemes and thus were 

expected already to have retired or to do so in coming years. The Consultation Response 

stated that the rationale for the 2015 reforms still stands, and the proposed changes were 

necessary to implement those reforms and to do so in a way that treats all members equally 

in terms of their scheme eligibility and scheme design available to them, after the Remedy 

Period ends. This response thus echoes the points made in the HM Treasury official’s 

email of 4 September 2020, which I set out at [149] above. 

155. The Consultation Response noted that if one group should be afforded different 

provision from other members, that would not meet the objective of ensuring equality of 

treatment, and this would also increase taxpayer costs by billions of pounds, by indefinitely 

extending the period during which members could choose between scheme designs. 

Bringing the remedy period to an end as soon as reasonably practicable would minimise 

the extent to which those whose employment started during the Remedy Period are 

differently treated. At the end of the Remedy Period, all who remain in service would be 

treated equally in respect of the scheme design provided to them. The Consultation 

Response further noted that members would have had 20 months’ notice of the plans since 

the consultation process began. 

 
156. It was clear from this explanation that the idea of making exceptions, raised by 

certain consultees, would not be taken forwards, and it was clear why not. As I have stated 

above, HM Treasury officials had been carefully considering for many months the issue of 

the breach of the promises made about remaining in legacy schemes, and the consultation 

responses did not provide compelling evidence that they had been mistaken in their 

analysis or proposed approach as regards this issue. The Government acknowledged that 

certain respondents have a desire to maintain their current arrangements until they retire, 

but made it clear that it did not believe that it was fair to allow some members, and not 

others, to continue under different arrangements after the Remedy Period when the 

discrimination has been addressed (at [3.50]). 

 
157. The Consultation Response concluded by confirming that, having considered 

consultation responses, it would proceed as set out in the Consultation Document. 
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Understanding of the implications of the choice of 1 April 2022 / Alleged Error of Fact 

 

158. I understand that the Claimant says that the date 1 April 2022 appears to have been 

selected on the basis that by 31 March 2022 all members who had benefitted from the 

transitional protection would have (1) retired (see Statement of Facts and Grounds at [12]) 

and (2) “reached their Normal Pension Age in their legacy scheme and will receive full benefits on 

retirement” (see Statement of Facts and Grounds at [44]). This is not correct. 

 

159. I have already set out, at [128] – [132] above, the reasons why the date 1 April 2022 

was chosen. Those reasons did not include a mistaken belief that all members of all legacy 

schemes would have retired and/or reached NPA and/or reached maximum pension by 

that date. HM Treasury did not consider that any of those would be the case. 

 

160. First, as regards whether transitionally protected members would have retired, I 

have already set out, HM Treasury was expressly aware that not every legacy scheme 

member who had previously enjoyed transitional protection would have retired by 1 April 

2022 (see [133] above where I quoted [3.50] of the Consultation Response). 

 
161. Second, in relation to “full benefits”, it is important to distinguish between (1) a 

pension which is not actuarially reduced due to early retirement (which is how the 

Government uses the phrase “full benefits” and (2) maximum pension. I explained this 

distinction at [14] above. The legacy schemes for police, with which this JR is concerned, 

do not make provision for retiring early with actuarial reduction, so I assume the Claimant 

is referring to a maximum pension when it refers to “full benefits”. The Government 

certainly did not believe that all transitionally protected members of legacy schemes would 

have accrued maximum pension by 1 April 2022, and there is nothing to suggest that it did 

believe so. Neither the Consultation Document, nor the Consultation Response (nor any 

other document) made any claim that all transitionally protected members would have 

accrued maximum pension by 1 April 2022.   

 

162. Third, as to members having reached NPA by 1 April 2022, this is true for all 

schemes which had an NPA. There was no misunderstanding about this.  
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163. The Claimant relies upon a statement at [3.33] of the Consultation Response, 

namely that “[b]y 1 April 2022, those who were offered full transitional protection by virtue of being 

within 10 years of their NPA in the legacy schemes will have reached that NPA”. A similar statement 

can be found at [3.12] of the Consultation Document. 

 
164. This quote does not show that there was any misunderstanding. First, it is a 

statement concerning those members who have an NPA in their legacy schemes (which is 

members of all legacy schemes apart from the 1987 Scheme for police (and its equivalents 

in Devolved Administrations)). As I have already said, it is true that those transitionally 

protected members with NPAs would have reached their NPA by 1 April 2022. The 

statement does not extend to members of the 1987 Scheme for police and its equivalents 

in Devolved Administrations, and it did not purport to. It is quite obvious that the 

Government was not trying to say that members of a scheme without an NPA will have 

reached their NPA. The quote is a concisely made statement about legacy schemes across 

the public sector in general, all of which except, the police 1987 Scheme and its equivalents 

in Devolved Administrations, do have an NPA. 

 

165. Finally, as regards maximum pension, HM Treasury was expressly aware in the 

Consultation Response that certain respondents including the Claimant were saying that 

some transitionally protected members of the 1987 Scheme would not have reached the 

age at which they could retire with maximum pension. The Consultation Response 

recorded at [3.46] the response of some respondents that “due to the service length-based specifics 

of some schemes (namely older police and firefighters schemes), they expected to retire at a particular point 

in time, when their legacy scheme benefits would be most valuable to them. If this point is after 31 March 

2022, they will now be required to accrue benefits for a period in the reformed schemes; as with all other 

members.” 

 

Notice periods in relation to the Decisions 

 

166. Members of the legacy schemes had clear, advance notice of the Government’s 

intention to close legacy schemes to all members in respect of employment from 1 April 

2022. The July 2020 Consultation was published on 16 July 2020, 20 months before the 
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date of the proposed prospective change. The Decision was published on 4 February 2021, 

which was over 13 months before the change is to take effect. 

The Second EIA 

 

167. An updated Equalities Impact Assessment was published alongside the 

Consultation Response (the “Second EIA”) [PB/10/289-341]. Its purpose was to “record 

the equality analysis undertaken for the changes to transitional arrangements to the 2015 public service 

pension schemes” (at [1.1]). The February 2021 “builds on, and updates” the First EIA with 

further analysis that was undertaken since the closure of the consultation (at [1.2]). 

 

168. At [1.2], the Second EIA repeated the statement from the First EIA that when 

formulating policy proposals the government is required to comply with the Public Sector 

Equality Duty.  

 
169. The Second EIA, as the First EIA had done, considered impacts primarily at the 

overall public sector level, given the lack of scheme specific data available. HM Treasury 

acknowledged at [3.52] of the Consultation Response that there may be further scheme 

specific impacts which should be considered by the relevant departments. 

 

170. It was emphasised that equality impacts were considered throughout the 

consultation and policy development stage and such consideration would continue 

through to implementation via legislation (at [1.10]). 

 

Impact upon women of the 1 April 2022 end of remedy period 

 

171. The Second EIA specifically noted at [2.76] the concerns from a small number of 

individuals that closing the legacy schemes from 1 April 2022 may have disproportionate 

impacts those who work part-time, who those consultees felt were more likely to be female. 

It was also noted at [2.86] that certain consultees had suggested that moving members in 

scope of remedy to the reformed schemes after the remedy period ends would create sex 

discrimination. HM Treasury was therefore alive to the issue of a potential 

disproportionate impact on women of ending the remedy period on 1 April 2022. 

 



41 
 

172. The Government stated expressly that it had “considered the issues raised around potential 

indirect sex discrimination” (at [2.77]). 

 
173. The Second EIA noted that women are more likely than men to work part time, 

recording that at the UK population level, 74% of those who work part-time are women, 

and that within the NHS 24% of women and 5% of men worked part time in 2018 and 

that this was assumed to hold true for the public service more widely (at [2.84]). The 

Government also noted that women are more likely to take career breaks than men (at 

[2.85]). 

 

174. The Second EIA highlighted that the aim of the Prospective Policy was to ensure 

fairness and equal treatment as between those joining the public service before 2012 and 

those joining since then. This was achieved because the policies as to future (post 1 April 

2022) pension provision apply to all members of all schemes in the same way, regardless 

of when they joined the public service (at [2.87]). It was also noted that policies as to future 

pension provision apply regardless of sex (at [2.87]). HM Treasury was therefore looking 

at the impact of the legacy schemes as a whole, and concluding that, generally, women 

would be better off under the reformed schemes than they would under the legacy 

schemes. 

 
175. The Second EIA also noted and engaged with suggestions that those joining some 

relevant workforces after 1 April 2012 were more likely to be women (at [2.81]). It stated 

that permitting those previously entitled to transitional protection to remain in their legacy 

schemes indefinitely would discriminate against those who are likely to be younger, and 

who may also have other protected characteristics more prevalent in younger cohorts (at 

[2.64]), such as being female. In other words, to allow the group upon which the Claimant’s 

JR is focussed to remain indefinitely in their legacy schemes could directly discriminate on 

grounds of age and thereby indirectly discriminate on grounds of sex. 

 

176. The Second EIA considered the impacts of the Decisions on women more widely 

than the issues covered by the Claimant in this judicial review. The Government 

highlighted that it had introduced career average schemes “in part to offer relatively fairer 

outcomes to women who have tended to experience lower salary progression” (at [2.78]). As a larger 

proportion of males at that time reached higher salary bands than females across the public 

service pension schemes, a higher proportion of women are likely to be better off under 
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career average schemes. The fact that women are more likely to work part time also 

informed HM Treasury’s decision in relation to the Retrospective Policy, namely to give 

members a deferred choice as to which scheme’s benefits to claim during the Remedy 

Period. Requiring an immediate choice could potentially have had detrimental impacts to 

women given the relative uncertainty of their future career paths at [2.85]). 

 
177. Further, other documents from the time of the consultation show that HM 

Treasury was aware of and considering the issue of the impact on women of closing legacy 

schemes on 1 April 2022. 

 
178. On 3 August 2020, the SAB wrote to the Head of Police and Firefighters’ Pensions 

within the Home Office. I exhibit that letter at [ET1/420]. The letter raises the equalities 

impacts of the proposal to transfer legacy scheme members to the 2015 Scheme on 1 April 

2022. In the letter the SAB raises the issue (said also to have been raised at a previous 

working group meeting with the Home Office) of potential discrimination, and gives the 

specific example of someone who joined the 1987 scheme aged 39, and would therefore 

be entitled to transitional protection, but would not have 30 years’ pensionable service by 

1 April 2022. The SAB asks the Home Office to consider the issue and any necessary 

mitigation. 

 
179. On 14 September 2020, there was an email exchange between Home Office and 

HM Treasury officials in which the SAB’s letter of 3 August 2020 was discussed. I exhibit 

that email exchange at [ET1/422]. A Home Office official notes the SAB’s question about 

those who were protected and part-time, explaining that those who work part-time have 

the same entitlement to retire with an immediate pension after 30 calendar years’ service. 

The official also acknowledges that the SAB’s made the point that the majority of part-

timers are likely to be female. 

 
180. On 18 September 2020, a meeting was held with the SAB attended by HM Treasury 

officials. I exhibit the minutes of that meeting at [ET1/431]. Paragraphs 47 and 48 record 

that equalities impacts were raised by the PSA representative, specifically the concern 

raised in this JR that part-time workers or those who have taken career breaks may be 

worse off by moving into the 2015 Scheme. The answer given by an HM Treasury official 

was that “for future equalisation, the government needs to ensure there are no special arrangements for 

any members to ensure no further discrimination. [HM Treasury] understood there are scheme specific 
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issues but the consultation was aimed at all schemes”. It was recorded that HM Treasury would 

continue to work with the Home Office on this issue. 

 

The Public Service Pensions and Judicial Offices Bill  

 

181. When HM Treasury sought approval for the McCloud remedy measures to form a 

bill, the approval given by the Parliamentary Business and Legislation Committee 

secretariat required that the bill also contain measures relating to the Bradford and Bingley 

and former Northern Rock pensions scheme, and measures providing for wider retirement 

provisions for the judiciary. The result is the Public Service Pensions and Judicial Offices 

Bill (the “Bill”), which puts the Decisions on a legislative footing. 

 

182. I exhibit the Bill at [ET1/438]. 

 

183. The Bill was announced by the Government as part of the Queen’s Speech on 11 

May 2021. I exhibit the relevant pages from the Queen’s Speech at [ET1/552]. It stated 

that the purpose of the Bill was to, inter alia, ensure equal treatment for all members within 

each of the main public service pension schemes, and to remedy the discrimination found 

by the Courts.  

 

184. The Bill is currently before Parliament. It was introduced into the House of Lords 

on 19 July 2021, and Second Reading took place on 7 September 2021 

 
185. The Prospective Decision is implemented through Clause 76 and 77 of the Bill. 

 
186. Clause 76 has the effect of confirming that everyone who qualifies for remediable 

service can have accrued service in their respective legacy schemes up to 31 March 2022. 

It removes the powers in s.18(5) to (8) PSPA 2013 to make exceptions to the closing date 

of legacy schemes from 1 April 2022. Thus any exceptions for transitional protection 

previously made under those powers will no longer have effect from 1 April 2022. 

 
187. Clause 77 creates just two exceptions to this, which relate to transfers of service 

from certain public and private sector schemes which are not schemes under s.1 PSPA and 

weighted accrual. Neither of these two exceptions allow for continue accrual in the main 
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legacy public service pension schemes (including the police legacy schemes) beyond 31 

March 2022. 

 
188. Clause 21 of the Bill provides that a scheme manager can pay compensation in 

respect of compensatable losses incurred by members. It allows for compensation for the 

loss caused by the discrimination identified in McCloud. There is no power under this 

Clause for compensation to be payable in lieu of pension benefits for breach of any LE. 

 

The Third EIA 

 

189. An Equalities Impact Assessment for the Public Service Pensions and Judicial 

Offices Bill was published in July 2021 (the “Third EIA”). I exhibit the Third EIA at 

[ET1/557]. 

 

190. The Third EIA stated that it “builds on and in some cases updates” earlier equalities 

analysis, and that “further equalities analysis has been undertaken by HM Treasury following the closure 

of its consultation and publication of its consultation response to inform the final policy measures in the 

bill” (at [1.2]). It expressly noted that when formulating policy, the Government is required 

to comply with the PSED (at [1.7]). 

 
191. At [4.16], the Third EIA made clear that the Government was aware of concerns 

from some workforces, especially the police, that the decision to move members in scope 

of remedy into the reformed schemes on 1 April 2022 would negatively impact those who 

work part time or took a career break, who they felt were more likely to be female. The 

EIA stated that “[t]he government has considered these concerns but believes the most proportionate way 

of ending the age discrimination identified in the McCloud litigation is that, from 1 April 2022, all public 

service workers who remain in service will only be eligible to do so as members of the reformed schemes”. It 

was explained that to extend the date of transfer for a certain cohort would mean the 

Government would face further age discrimination claims. It was highlighted that 20 

months’ notice was given that this remedy was being considered. 

 
192. Further, at [4.17] the point from the Third EIA was reiterated that one reason for 

the chosen CARE scheme structure in the reformed schemes was that it offers fairer 
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outcomes to those who have tended to experience lower salary progression, which is more 

likely to affect women. 

 

Police Federation Note 

 

193. On 30 April 2021, the Police Federation provided advice to its members. I attach 

that advice at [ET1/680]. This advice is noteworthy because the Police Federation take 

the same position as HM Treasury and the Home Office take in relation to breach of 

promises about future pension accrual. The note states that “there are fundamental problems 

with requesting transitional protections for a specific cohort of members”.  This is because, whilst it is 

a general principle of pensions law that members’ accrued pension rights are guaranteed, 

that is not the case for future pension accrual. The note states “future pension accrual is not 

guaranteed and can be changed, regardless of legitimate expectation based on past experience/provision.” 

 

No Substantial Difference 

 

194. From the perspective of the Government, it is not plausible that any of the points 

raised in this JR, if found in favour of the Claimant, could lead to a different policy decision 

by the Government.  

 

195. Practically speaking, primary legislation setting out that members will move to the 

reformed public service pension schemes from 1 April 2022 is currently going through 

Parliament. Even setting this aside, the evidence I have set out above shows that HM 

Treasury was aware of the issues now being raised by the Claimant when formulating the 

Prospective Policy and setting 1 April 2022 as the end date for the Remedy Period. It was 

aware of promises made to members of the 1987 Police Pension Scheme (and other public 

service pension schemes), and that some transitionally protected members would still be 

in active service at 1 April 2022, when making its policy decisions. Those factors were 

considered, but were outweighed by other considerations, not least fiscal costs. The 

Government ran an open consultation process but none of the evidence gathered led it to 

consider that its provisional proposal on which it consulted was not the best option. It is 



46 
 

thus highly unlikely that the points raised by the Claimant would have led to a different 

policy decision. 

 
196. The alternative policy solution suggested by the Claimant could not have been 

limited in scope to a small number of 1987 Scheme members, but following the McCloud 

judgment would have had to apply to a much larger share of the police pension scheme 

membership. Given the way in which transitional protection was described to other public 

sector workforces prior to the McCloud ruling, it appears highly unlikely that such a change 

could have been limited to the police. The Government demonstrably made its decision 

to move members to the reformed schemes from 1 April 2022 on the basis of the 

prohibitive cost of not doing so, and the implied unravelling of Hutton reforms this 

decision would have entailed. A more detailed analysis of each type of transitionally 

protected member potentially still in active service at this point would not have changed 

this decision. 

 

197. Specifically in relation to the Claimant’s second Ground, the conduct complained 

of is the failure to take into account a legitimate expectation. I have set out above in detail 

that HM Treasury and the Home Office considered the issue of the breach of the promises 

carefully and in detail from early 2017 until the taking of the final Decisions. However, if 

the Court finds that it was not taken into account, and ought to have been, I do not 

consider that this would have made a substantial difference to the Decisions that were 

taken. As set out above, GAD estimate that the group of police officers affected is 

approximately 63. That is to be weighed against the Government’s need to find the best 

overall remedy to a discrimination issue which the Court of Appeal found affected 

transitional arrangements across all public service pension schemes.  

 

198. In relation to the Claimant’s third Ground, part of the conduct complained of is 

that the government had already ruled out closing different legacy schemes on different 

dates. I have set out above that the Government had a preferred option but did not have 

a closed mind. However, even if the Government had already ruled out that option I do 

not consider this would have made a substantial difference.  

 

199. Also in relation to Ground 3, a further part of the conduct complained of is that 

the consultation document was misleading as it appeared to invite answers to the question 

of whether all members of legacy schemes should move to the reformed schemes from 1 
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April 2022, when in fact the making of exceptions had been ruled out. Even if the 

consultation document was misleading, this does not appear to have made a substantial 

difference to the ability of consultees (including the Claimant) to take the relevant question 

(question 9) at face value and to provide full answers to it. I therefore do not consider that 

this made a substantial difference to the outcome.  

 
200. The final conduct complained of under Ground 3 is a failure to give conscientious 

consideration to the Claimant’s response, specifically about the position of individuals who 

previously enjoyed transitional protection. The Claimant’s position has been well ventilated 

and considered by the Defendant in this litigation, and the Defendant maintains its position 

that the Prospective Decision is correct. This conduct therefore cannot make a substantial 

difference.  

 
201. The conduct complained of under Ground 4 is an error of fact in relation to how 

the choice of the 1 April 2022 end date for the Remedy Period would affect members. I 

have explained above that there was no such error of fact. However, even if there were, 

this would not have made a substantial difference. I have already set out above the reasons 

for the choice of 1 April 2022 as the end date. They collectively formed a strong rationale 

for the choice of date, which meant that the date would have been chosen even if the 

alleged error of fact had not been made.  

 
202. In relation to PSED, even if the Court were to find that the July 2020 EIA and the 

February 2021 EIA did not consider adequately the issue of the potential differential 

impact on women of the 1 April 2022 date, this was expressly dealt with in the February 

2021 EIA. The Government’s conclusion, having recorded its consideration of this factor, 

was that the most proportionate way of ending the age discrimination identified in the 

McCloud litigation is that, from 1 April 2022, all public service workers who remain in 

service will only be eligible to do so as members of the reformed schemes, notwithstanding 

the concerns raised by the Claimant, which are outweighed by other important factors. If 

the shortcoming alleged in the earlier EIAs were to be found, the February 2021 EIA 

shows that it made no significant difference to the outcome.   

  

 

STATEMENT OF TRUTH 
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I believe that the facts stated in this witness statement are true. I understand that proceedings for 

contempt of court may be brought against anyone who makes, or causes to be made, a false 

statement in a document verified by a statement of truth without an honest belief in its truth. 

 

Signed: Eleanor Tack 

Name: Eleanor Tack 

Date: 1st October 2021 

 

 




